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OT PEAAKLUM

YBarkaemble yntatenm!

Mo3BonbTe nNpeacTaBuTb Bawemy BHUMAHWUIO
oyepenHoON Homep HKypHana KOHCTUTYLMOHaNMU3MA
M NpaB YenoBekKa.

B nepBylo oyepesb Xo4yy 06paTUTbL Balle BHMU-
MaHWe Ha MaTepuanbl, NOCBALWEHHbIe npobnema-
TMKe eBPOMNeMCKUX CTaHAapTOB NpaB YenoBeKa U
MX MMNAEMEHTALUN B HAUMOHANbHble NPaBOBble
CUCTEMDI.

3aBeplieHue cygebHoro roga B Ctpacbypre o03-
HaMeHOBaNOCb, B YAaCTHOCTW, Ype3Bbl4alHO MHTe-
PECHbIM M BaXKHbIM NOCTaHOBAEHUeM bosbluoit Ma-
natbl EBponerickoro Cyaa no npaBam YesnioBeka no
neny «Pomax 3axapos npomus Poccuu». EBponen-
ckmin Cya, NOCTaHOBUA, YTO POCCUIMCKOE 3aKOHOAa-
TeNbCTBO, 0b6A3bIBatOLEe MOOUIbHBIX ONEPaToOpPOB
yCTaHaB/MBATb TeXHMYECKoe obopyaoBaHue, npes-
Ha3HayeHHOe ANA peanmsaumMm OonepaTUBHO-PO-
3bICKHbIX MEPONPUATUI B CETAX CBA3M, NPOTUBOpE-
4yuT TpeboBaHMAM cTaTbM 8 KoHBeHUMKM (NpaBo Ha
yBaXKEHWE YaCTHOM U cemelHoM Xu3Hu). Cya ycTa-
HOBWA HapylleHne KOHBEHUMM B CBA3U C TEM, YTO
POCCUMCKOE 3aKOHOAATENbCTBO He MpeaycmaTpu-
BAeT af4eKBaTHbIX N AeACTBEHHbIX FAPAHTUI NPOTMB
3noynotpebneHnit npu npocaywnBaHnm TenedoH-
HbIX U MHbIX NEPErOBOPOB M He CNOCOBHO orpaHu-
YUTb MPUMEHEHME CKPbITbIX METOA0B HabatoaeHUA
NCKNOUYUTENIbHO CNY4asiMMK, B KOTOPbIX 3TO «Heob-
XOAMMO B AeMOKpaTuyeckom obuiectse». B ceoel
cTatbe!, NOCBALLEHHOM 3TOMY NMOCTAaHOB/IEHWUIO, €T0

1 Roman Zakharov v. Russia: Big Brother Under Con-

2015 * 3-4(8)

Makcum Tumodees

lnasHbIM pegakTop MMypHana KOHCTUTYLMOHAAM3MA M NPaB YeoBekKa

KOHTEKCTy 1 nocneacresunam, Cepreii fonybok npu-
B/IEKAET Halle BHMUMaHMWe K npobsemam, c KoTo-
PbIMW CTANIKMBAKOTCS CUCTEMBI 3aLWUTbI NPAB Yesno-
BEKa B 3Moxy LMOPOBbIX TEXHO/OMMIA U MPUXOAUT K
BbIBOAY O TOM, YTO KOMMEHTUPYEMOE NOCTaHOB/e-
HME «OTKPbIBA€T OrPOMHOE MOJIE BO3MOXKHOCTEMN
Ansa cyaebHom aeATeNbHOCTU B 3alUUTY Npas Yeno-
BEKa», BO3MOYXKHOCTEW, KOTOPbIE afBOKaTbl MOTYT U
AOIXKHbI MCNO/Ib30BaTh.

B pybpuke «HaumoHanbHoe mMamepeHune Espo-
nenckoit KoHBeHUUN» mbl Ny6NKyeM ABa MaTepu-
ana, npuvHagnexawme nepy GpaHUy3CKUX cyaen,
CumoHbl Mabopbio? u TumoTtu Mapuca®. OHM nose-
CTBYIOT O TOM, KaKoe B/IMsAHME OKa3ana KoHBeHUuA
0 3aliuUTe NpaB YeNO0BEKA M OCHOBHbIX cBObOOA Ha
dpaHUy3CcKMit npaBonopsagoKk (B coepe aamMUHK-
CTPATUBHOW W YrONOBHOM OCTULMM) U KaKyto posb
B 3TOM CbIrpann ¢paHLy3CKMUe Cyabl U UX AUANOor C
Esponenckmum Cygom no npaBam yenoseka. Kak oT-
MeyaeT B CBOEM 3ameTKe pefakTop pybpuKn AHTOH
BypKoB, B HaCTOAWMIA MOMEHT aKTya/IbHOCTb 3TUX
cTaTen ocobo 3ameTHa «Ha poHe BbIBOAOB cyael
KoHctuTtyumoHHoro Cyaa Poccuiickoit ®enepauymm,
cAeNaHHbIX B moctaHossieHun ot 14 wmiona 2015

trol? (cTaTbs Ha aHrA. A3.).

2 KoHBEHUMA O 3aluTe NpaB 4YyesoBeKa U OCHOBHbIX
cBobog, U cepbe3Hble U3MeHeHMA B chepe yronos-
HOM tocTUUMK dpaHumun.

3 EBponeiickas KoHBeHUMA U dpaHLY3CKUIA agMUHK-
CTPaTUBHbLIN CyA: OT MeXAyHapoAHOro npasa K Ha-
LMOHaNbHOMY npasy?

KYPHAN KOHCTUTYLMUOHAZIU3SMA U NMPAB YE/IOBEKA



EDITORIAL

roga», Kacaroweroca Bonpoca UCNONHEeHUA pelle-
HM EBponeickoro Cyaa no npaBam YeNOBEKa B
cnyvae mMx KOHOAMKTA ¢ nonoxeHnamm KoHcTuTy-
umm Poccnitickon ®epepaumn.

OcobHAKOM CTOAT ABe CTaTbM, HaMuCaHHble
aatckumun punocopamm Acrepom CEpeHceHOM U
MéreHcom AkobceHOM.

B cBoew cTaTbe «Kocmononntuyeckaa Aemokpa-
TMA 1 rocygapcteo»* Acrep CEpeHceH nonemusu-
pyeT ¢ Ynnbamom LLlaepmaHoM, OAHUM U3 CTOPOH-
HWUKOB TOM TOYKM 3PEHUA, YTO KOCMONOAUTUYECKAA
AEMOKpaTUA HeOoCyLeCcTBMMa Ha MpaKTMKe, no-
CKONbKY peanusauma OeMOKPaTU4eCKon uaeu
BO3MOXHA TONbKO B pPaMKax HauUWI-rocyaapcTs.
CEpeHCceH KPUTUYECKM OLLEeHWMBAET 3TOT aprymeHT
NOSINTUYECKOTO peasin3ma, paccmaTpumBan B3rnaabl
€ro CTOPOHHWKOB W MPOTUBHMKOB, U MPUXOANUT K
BbIBOAY O HeobxoaAMMoOCTM naeanos n Boobpaxke-
HWA B PAa3BUTMM KaHTMAHCKOro nogxoaa (MHoroy-
POBHEBAA BCEMUPHAA AEMOKPATUA).

Ctatbs MéreHca AKobceHa® TakKe npeacras-
naet coboli 3a04HYIO MOJMIEMMKY C KOAMEroOM Mo
uexy. AikobceH Begét cnop ¢ Camyaniom Mo3sHOMm,
KOTOpbli B cBoel KHure «[locnegHas yTonusa»
yTBEepKAaeT, YTo Bceoblaa aeknapaumna npas ye-
NIOBEKa CBOEN MHTepHauuoHanusaumen obAsaHa
70-m rogam npowwsioro BeKka. [loktop AkobceH yKa-
3bIBAET, YTO COMMACUTLCA C Te3ncom MosHa — paBHO
Kak U C OTBETOM MOCNegHero Ha BOMPOC O TOM,
4YTO MMEHHO MPUBENO K YKazaHHOMY peHOMeHY, —
MOHO Wb 0T4acTh. C ero TOYKM 3peHunA, NoTeH-
UMan MHTepHauMoHanusauum BcemupHon pekna-
paLun NpaB YeNoBEeKa COAEPKaNCA B HEM C CaMOro
Hayana B 3a/10XEHHbIX B HEN NepdEKLUNOHUCTCKMX,
a He nbepanbHbIX, Maeax.

B pybpuke «KOHCTUTYUMOHaNM3IM U cyaebHbIn
KOHTPO/Ib» Mbl NpeAcTaBaAsemM ABe CTaTbW, KOTO-
pble — XOTA M MNOCBALWEHbI Pa3AnYHbIM npobne-
MaMm -— NOA4HMMAIOT BONPOC poau cyaebHom Bnactm
B Pa3BUTUMN KOHCTUTYLLMOHHOIO NpaBa.

Omutpuin - KypHOCOB aHanu3uvpyet npaBoBOM
CTaHAapT pPaBHOro NpeacTaBuTeNbCTBA B NPONOp-
LMOHaNbHOM M3bUpaTeNbHOM CUCTEME Ha NpUMepe

4 Cosmopolitan Democracy and the State: Reflections
on the Need for Ideals and Imagination (cTaTbs Ha
aHrn. a3.).

5 The Internationalisation of the Universal Declaration
of Human Rights (cTaTbs Ha aHrn. a3.).
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Poccmm®. ABTOp CTaTbW, OMMPASACb Ha MNpPaBOBble
nosnunn KoHctntyumoHHoro Cyga PD u cpasHu-
TeNbHO-MPaBOBble MaTepuasbl, NPeACTaBAAET aHa-
nm3 obuiero npaBoBOro peryainposaHMA nNponop-
LMOHANbHOW M36MpaTEeNbHOW CUCTEMBI, @ TaKXKe
BOMPOCOB pacnpegeneHna MaHAATOB AenyTaToB
MeXKAY MAPTUNHBIMW CMUCKAMKU U BHYTPU CaMUX
CMUCKOB.

B ctatbe [le6xkiioTu lowa «MHana Kateropums: npe-
ogoneHue reHaepHon 6uHapHocTn B npase B K-
Ann»’ aHanusnpyeTca pelleHne BepxoBHoro cyaa
NHaun, kotopblii B8 2014 rogy BBen B MHAMIACKOE
NpaBo NOHATUE «TPEeTUM Non». B cTaTbe yKaszaHHoe
peweHne paccMaTpuBaeTCA B KOHTEKCTe Heobxo-
OMMOM ANA ero NOHMMaHuA MHGopmaumm o npo-
XuBaowWwmx Ha NHaAnMCKOm cybKOHTUHEHTe npea-
CTaBuUTeNe COUMAJbHbBIX TPYMNM, KOTOPbIX MOXKHO
OTHECTM K KaTeropuu TpaHcreHzepa®, a Takxe B
cBeTe NPaBOBbIX U COLMANbHbIX NOCNEACTBUIA 3TOrO
cypebHoro peweHus.

HakoHel, B pybpuke «[llpaBa 4Yenoseka U yro-
JIOBHOE npaBocyauMe» Mbl NpeacTaBaAsem Ballemy
BHUMaHUIO CcTaTbio Omutpma Oyb6poBCKOro «IKc-
nepTHble 3aKNOYEHUA NO AeN1aM O “CNOBECHOM 3KC-
Tpemuame” B Poccuu: cnop o metogax». B ctatbe
0AeTcA KpPUTUYECKMn 0630p OCHOBHbIX METOAMK,
NCNONb3yeMbIX IKCNEPTAMU-IMHIBUCTAMU B AeNaX,
B KOTOPbIX 06BMHEHME MNbITAaeTCA AO0Ka3aTb HaU-
Yme «CNOBECHOTO 3KCTPEeMMU3Ma» B maTepuanax, c
MX TOYKM 3PEHUA PA3KUTAIOLLMX PACOBYHO, 3THUYE-
CKYIO M MHYIO HEHABUCTb Uan Bpaxkay. OCHOBHOM
BbIBOZ, aBTOPA 3aK/1O4aeTCA B TOM, YTO MHOroob-
pa3ve CyLwecTBYOLWMNX NOAXO40B W Cepbe3Hble
NpPOTMBOPEYMA B MX MCMONb30BAHUM CTABAT NOA,
COMHEHWE He TONbKO 060CHOBAHHOCTb UCMONb30-
BaHMA CYLLECTBYIOWMX METOAUK aHANN3a TEKCTOB,
HO M KaK TaKoBYO LLenecoobpasHOCTb NPUMEHEHNA
CNeunanbHbIX TMHIBUCTUYECKUX 3HAHUIM K aHANN3Y
«TEKCTOB 0cO60I NparmaTmkm».

& Judicial Standard of Fair Representation in a Propor-
tional Electoral System: The Case of Russia (cTaTbs Ha
aHra. 13.).

7 The Categorical Other: Going Beyond the Gender Bi-
nary in Law in India (cTaTba Ha aHrA. 83.).

& Hanpumep, 0 KacTe xuagsKpa.
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JOKTPUHA

Cosmopolitan Democracy and the State: Reflections
on the Need for Ideals and Imagination

Abstract

In Towards Perpetual Peace, Kant is known to give up the
ideal of a world republic in favour of a federation of free
republics. Following this lead in a contemporary per-
spective, Michael Walzer has argued for a “3rd degree
of global pluralism”, and Jirgen Habermas for “global
governance without global government”. To develop
such a constitutional pluralism, Habermas has proposed
a pluralist concept of sovereignty which includes the
idea of democracy beyond the nation state. For Haber-
mas this implies a multi-layer democracy, whereas David
Held talks about “cosmopolitan democracy”. The viabil-
ity of such humanist ideals has been contested by Carl
Schmitt, and a recent article by William Scheuerman
argues in favour of a similar kind of realism. The basic
objection raised is classical; namely that democracy re-
quires a state, and this constitutes the point of depar-
ture for my reflections on these matters. The conclusion
is not surprising. Yes, on the one side Scheuerman is
right, but on the other, he is not: without unworldly ide-
als, there are no politics at all. It is thus worth continuing
to develop the original Kantian approach.

Keywords: Peace, imagination, global government, fed-
eration, republicanism.

Asger Sgrensen

Ph.D., Associate professor, Arhhus University (Denmark)*
Email: aso@edu.au.dk

Kocmononutuueckaa AeMOKpaTUA M rocyaapcTBo:
pasmblwneHna o HeobXxoaMMOCTU UAEANO0B U
BOoO6paxkeHna

AHHOTaUuA

M3BecTHO, 4To B TpakTaTe «K Be4yHOMY mupy» KaHT OT-
Kasa/ica oT naen BCEMUPHON pecnybamku B nonb3y de-
Aepaumn ceobogHbix pecnybauk. Cneagya 3a KaHtom,
Maliikn Yontuep obocHoBan WAEK «TPETbero ypoBHA
rnobanbHoOro natpanusma», a KOpreH Xabepmac — «rnio-
6anbHOro ynpasneHus 6e3 BCEMMPHOro npasBuUTENb-
cTBa». B uenAx pasBUTMA TAKOTO KOHCTUTYLLMOHHOTO
naopanMama Xabepmac npeanoxun napanmcTude-
CKYIO KOHLEMUWUIO CyBepeHUTeTa, KOTOpas BK/OYaeT
B ceba naeo AemMoKpaTUm 3a npegenamm HauMmn-rocy-
papcrtea. Ecnn ana Xabepmaca ata naes npegnonaraet
«MHOFOYPOBHEBYIO AEMOKpaTHo», To daiieua Xeng uc-
Nosib3yeT TEPMUH «KOCMOMOIUTUYECKAA AEMOKPATUAY.
KM3HECnocobHOCTb TaKMX TYMaHUCTUYECKUX WAEaNoB
6blna noctasneHa nog comHeHune Kapnom LUmumarom;
B CpPaBHWUTENbHO HepaBHel cTaTbe Yuabam LLaepmaH
TAKXKe BbICKA3a/icA B MOJIb3y MOXOXKEro peanmctude-
CKOro nopxopa. Peannsam onupaeTtca Ha KNaccMYeckuit
aprymeHT, KOTOPbIN ABASIETCA OTNPABHOM TOYKOM MOMX
paccyXAeHui No JaHHOMY NpeaMeTy: IeEMOKPATHA BO3-
MOXHa TONbKO B Mpegenax rocygapctea. Mol BbiBog,
npeackasyem. C ogHoM cTopoHbl, LLlaepmaH npas, Ho, €
Apyroi, — HeT: 6e3 BO3BbILIEHHbIX MAEAN0B HET NOAU-
TUKW KaK TaKoBOW. [103TOMY €CTb CMbICA B Aa/IbHENLLEM
pPa3BUTUM KaHTMAHCKOro Noaxoaa.

Kniouesble cnosa: mup, BoobpaxeHue, rnobanbHoe
npasuTeNbCTBO, peaepaumsa, pecnybankaHmsm.,

1 Acrep CépeHceH, a-p dunocodpun, aoueHT YHmusepcuteta Opxyca (daHus).
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KYPHA KOHCTUTYLIMOHANTU3MA U NPAB YEJIOBEKA



DOCTRINE

COSMOPOLITAN DEMOCRACY AND THE STATE:
REFLECTIONS ON THE NEED FOR IDEALS AND IMAGINATION

Introduction

Within political philosophy the point of depar-
ture is often a conflict considered ‘classical’; e.g.
natural freedom and insecurity versus conventional
restrictions and security. This conflict is most often
discussed as a conflict within a society of peoples,
but it can also be considered at the global level as
a conflict between peoples or states. Within a so-
ciety of peoples, some combination of autonomy,
democracy and the state of law is normally consid-
ered a viable solution, but what about conflicts be-
tween states? What kind of political order should
we strive for at the global level to achieve security
and, ideally, perpetual peace?

A simple and seemingly reasonable solution
would be to scale up the approach just mentioned
to conflicts at the national level and propose a world
state which secures peace through autonomy, de-
mocracy and the state of law. In Towards Perpetual
Peace, however, Kant apparently gave up the ideal
of a world republic, instead recommending a feder-
ation of free republics. Following this lead in a con-
temporary perspective, Michael Walzer has argued
for a “3™ degree of global pluralism” and Jirgen
Habermas for a “global governance without global
government”. To develop such a constitutional plu-
ralism, Habermas has proposed a pluralist concept
of sovereignty which includes the idea of democ-
racy beyond the nation state. For Habermas this im-
plies a multi-layer democracy, whereas David Held
talks about “cosmopolitan democracy”. Habermas
stages his argument against the so-called realism
of Carl Schmitt, and, in a recent article by William
Scheuerman, the viability of ideals concerning a
democratic world order beyond nation states has
also been contested. The basic objection raised by
Scheuerman is classical; namely that democracy re-
quires a state, and this | have taken as an opportu-
nity to reflect on these matters.

First | will briefly present Kant’s original argu-
ment for a federation of republics, at the centre of
the project towards perpetual peace, and Walzer’s
more recent argument for a third degree pluralist

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

global political order (1). Second, Habermas offers a
reminder of the deficiencies of both these concep-
tions in neglecting the importance of economy to
politics. Neither Kant nor Walzer show any aware-
ness of the disintegrating forces of capitalism. And
when it comes to Walzer, his approach to peace is
simply lacking in ambition. Instead | will present
Habermas’ own idea of a viable political order that
may lead to global peace and justice (2). Thirdly, |
will consider the legitimacy of possible objections
to this ideal, including Scheuerman’s objections (3).
The conclusion is not surprising: on the one side
Scheuerman is right, but on the other, he is not.
Utopianism might pose a threat, but without un-
worldly ideals, there are no politics at all. It is thus
worth continuing to develop the original Kantian
approach and discussing the idea of a democratic
world order beyond nation states (4).

1. A federation of free republics balances peace
and freedom

Kant considers the idea of a world republic an
idea of reason,! but he nevertheless hesitates in
recommending it as the ideal global governance
structure. Kant is concerned that a world repub-
lic would threaten the diversity of languages and
religions guaranteed by the nation state. A world
republic might degenerate into the “soulless des-
potism” of a “universal monarchy”? or a “people’s
state”.? For Kant, making this state democratic does
not represent a solution since he thinks of democ-
racy as the direct rule of the people by the people,
without the intermediary of laws, and he considers
such a rule despotic.* Ruling by immediate deci-
sions is arbitrary and despotic, no matter whether
the ruling agency is collective, as in democracy, or
individual, as in tyranny. It is the separation of leg-

1 Kant, I. (1795/96), Zum ewigen Frieden, in Kant,
Werke (1964), Bd. VI, Darmstadt: Wissenschaftliche
Buchgesellschaft, 1983, AB 38.

2 lbid., A62/B63.

3 lbid., AB 30.

4 |bid., AB 24-29.
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islative and executive powers which constitutes the
republic as the civilised alternative to despotism,
and, for Kant, government without representation
is not government at all.

For Kant the ideal of a state as a democratic peo-
ple’s republic would thus not make sense, neither
at the local, nor at the global level. Instead, self-de-
termination and autonomy should be thought of in
relation to a plurality of republics. Not even at this
level, however, did Kant express much faith in pop-
ular government. He actually allowed himself to
believe that the ideal republic is one where there
is only one executive, equivalent to a king. Thus, to
have the republic ruled by a single person is per-
fectly alright, as long as this ruler understands him-
self as the highest servant of the state.®

The idea of a world republic is also the point of
departure for Walzer in his essay “Governing the
Globe”, reprinted in Arguing about War. Just as
was the case for Kant, Walzer’s main concern is not
democracy, but global governance structures and
their likely impact on war and peace. The question
is simply how to rule the world, and that leads to
a normative discussion of the idea of a world gov-
ernment in terms of degrees of centralisation. Wal-
zer thus discusses more or less centralist models
of global governance in terms of their likely con-
tribution to “peace, justice, cultural pluralism and
individual freedom”.® And even more than Kant,
Walzer is sceptical of the idea of a world republic.
Walzer acknowledges that the total absence of any
global governance, and the resulting international
anarchy, is often considered unattractive.” Never-
theless, he argues that an order of dispersed sover-
eign states actually does offer something attractive;
namely unity and protection for natural, cultural
and ethnic groups.®

According to Habermas’ The Divided West, this
was precisely Kant’s point.° We thus have good

5 Ibid., A98/B104.

&  Walzer, M. (2000), “Governing the Globe”, in Walzer
(2004), Arguing about War, New Haven & London:
Yale University Press, p. 171.

7 lbid., pp. 172-173.

& lbid., pp. 174-175.

® Habermas, J. (2004), “Hat die Konstitutionalisierung
des Volkerrechts noch eine Chance?”, in Habermas,
Das gespaltene Westen, Frankfurt a.M.: Suhrkamp,
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reason to drop the idea of the world republic as an
ideal for global governance. Instead of a federation
of states, however, Walzer labels his ideal for global
governance “third degree of global pluralism”,*°
which he considers as the ideal compromise be-
tween a world republic and international anarchy.
Basically, Walzer argues in favour of maintaining
the current order of a world constituted by nation
states which are all members of the United Nations
(UN) as the overall global organisation. Apart from
this basic order, however, Walzer also recognises
the importance of regional supranational organi-
sations like the European Union (EU). An organisa-
tion like the EU is characterised by having assumed
a far greater degree of sovereignty from member
states than the UN, and Walzer believes more of
such organisations will emerge. In addition, he also
acknowledges the importance of specialised coop-
erative international organisations like the World
Bank, the International Monetary Fund (IMF), the
World Trade Organization (WTO) etc., all of which
he sees as part of the ideal compromise of a third
degree of pluralism.

Walzer’s pluralist ideal thus roughly describes
the world order as we know it at the beginning of
the 21* century. As such, it is important to point to
a crucial difference between Kant and Walzer. For
Kant the demand for a federation of states is one
out of the three constitutive elements in the proj-
ect for perpetual peace,** where the other two are
republicanism and cosmopolitanism. Apart from
these core elements, the project of perpetual peace
is also supported conceptually by Kant’s philosophy
of nature, his anthropology, as well as his philoso-
phy of history.!? This is not the case for Walzer. His
idea of a third degree of pluralism is the final goal,
the ideal compromise, and he urges us to give up
the dream of having solved the problem once and
for all; that is, the dream of perpetual peace.?® In-

pp. 125-127.

10 Walzer, Op.cit., p. 187.

11 Kant, I. (1795/96), AB 35.

12 Kant, I. (1784), Idee zu einer allgemeinen Geschichte
in weltbiirgerlischer Absicht, in Kant, Werke (1964),
Bd. VI, Darmstadt: Wissenschaftliche Buchgesell-
schaft, 1983, A 402-07; Kant, I. (1795/96), AB 47-58
(“Erster Zusatz”).

13 Walzer, Op.cit., p. 188.
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stead Walzer wants us to imagine a dynamic world
order which allows individuals to engage politically
in various aspects and at multiple levels. Walzer ad-
mits that there is a real danger that “no one will
stop the awfulness”,** but, on the other hand, in a
world organised in a plurality of levels and aspects,
there will be a lot of agents who can interfere. And
for Walzer, this is as good as it can get; eternal peace
is just an illusion.

2. The ideal global governance is without global
government

Apparently Habermas'’ starting point is the same
as Walzer’s, and at first sight Habermas also seems
to be more or less in accordance with Walzer in his
normative conclusions. Like Walzer, Habermas ar-
gues for realising a multilevel global institutional
structure which offers the individual opportunities
to participate in various aspects and at various lev-
els of governance. However, in contrast to Walzer,
Habermas seems to follow Kant in his idealism. As
such, Habermas also wants to maintain a reason-
able hope for achieving something more than just
a reform of the empirically given political reality;
that is, something unconditional like perpetual
peace. Habermas thus considers it meaningful to
go beyond Walzer’s modest realism and try to solve
some of the contradictions that Kant ran into. Itisin
this perspective that Habermas acknowledges that
Kant’s project may not be particularly well-founded
in all of its details.

As mentioned, republicanism is for Kant one of
the main constitutive elements to achieving per-
petual peace. Representation and the division of
power are the key elements of the republic for Kant,
and it therefore seems fair to draw a parallel to the
contemporary idea of representative democracy.
In this modern sense of democracy, democratically
ruled states can be said to have been relatively
peaceful in relation to each other, even though, ac-
cording to Habermas, they have not lagged behind
other states in waging wars in general. For Kant,
however, this was not all. The benefits of republi-
canism would be supplemented by those of trade.
Kant had great trust in the peace-generating effect
of trade, since “the spirit of trade cannot coexist

4 |bid., p. 189.
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with war”.®®> For Habermas, however, it is obvious
that unchaining capitalism has “worrying effects”,®
but, as he has also pointed out, in Towards Perpet-
ual Peace Kant did not have the insights that Hegel
gained from the English economists; namely that
capitalism would lead to a contradiction between
social classes which, in turn, would threaten peace
itself within societies thus affected. Neither did
Kant see the logical progression, resulting from
such contradictions within a capitalist nation state,
towards imperialism, and consequently war and
not peace. As Habermas reminds us, it was only in
the later stages of the 20™ century that European
welfare states managed to put a lid on these in-
ternal conflicts,'” and it remains unclear whether
these solutions will last. As Thomas Pogge, among
others, often reminds us, international economic
inequality is increasing as we speak.®

As mentioned, Walzer puts his trust in existing
organisations such as the World Bank, IMF and WTO
to form part of the future global governance struc-
ture, each having its positive role to play.'® In con-
trast, Habermas emphasiszes in The Divided West
that these institutions have a mandate for business
integration, which in reality means decisions of po-
litical nature.?® When it comes to ideal examples of
international coordination, Habermas actually sides
with the classical anarchists pointing to the success
of voluntary agreements in the 19' century regard-
ing, for instance, postal and telegraphic communi-
cation.?* Habermas’ pluralism thus turns out to be
quite different from Walzer’s, and one of the rea-
sons is no doubt that whereas Walzer appears to
accept the premises of mainstream liberal political
philosophy, Habermas has his philosophical roots

15 Kant, I. (1795/96), A 65/ B 64.

16 Habermas, J. (2004), p. 143.

17" Habermas, J. (1995), “Kants Idee des ewigen Frie-
dens — aus dem historischen Abstand von 200 Jah-
ren”, in Habermas (1996), Die Einbeziehung des An-
deren, Frankfurt a. M.: Suhrkamp, p. 201-203.

18 Pogge, T. W. (2007), “Cosmopolitanism”, in Goodin,
R. E., Pettit, P. & Pogge (2nd ed.; eds.), A Companion
to Contemporary Political Philosophy, Vol. I, Oxford:
Blackwell, p. 318.

¥ Walzer, Op.cit., p. 187.

20 Habermas, J. (2004), p. 174.

2 |bid., p. 173.
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in Marx’ critique of political economy as the basic
logic relevant for normative reflections about poli-
tics. Habermas thus takes a far more critical stance
than Walzer in relation to capitalism, and along with
such a stance comes greater hopes for the possibil-
ities of a future political economy.

Habermas emphasises that global capitalism
must be regulated in order to inhibit the disinte-
grating forces of business economy; forces which
have been acknowledged within political economy
since long before Marx. As | have argued, for Hegel
there was no way to escape alienation and injus-
tice in modernity.?? Including the critique of busi-
ness economy in political considerations, however,
means recognising that a society has good reason
for intervening in the business of entrepreneurs,
which implies exercising governmental power and
force. In spite of the anarchist tendencies just men-
tioned, in the end Habermas actually becomes even
more supportive of some kind of global governance
than Walzer.

Like Walzer, Habermas thus calls attention to the
UN and its sub-organisations, as well as regional
organisations such as the EU. For Habermas, how-
ever, the point is that these organisations all have
mixed political constitutions, and together they
thus constitute various examples of multilevel po-
litical organisations. According to Habermas, by
creating such institutions, history has helped us
go beyond Kant’s original ideal of a federation of
states. The existing international and transnational
organisations, with their different forms of mixed
constitutions, can therefore serve as a “pattern”®
for the ideal organisation of global governance
which should include both transnational and supra-
national organisations.?* Kant’s problem was how
to develop his federalism into an idea of global gov-
ernance. However, according to Habermas, this was
only because Kant presupposed state sovereignty to
be indivisible. This is not the case for Habermas. His
procedural concept of popular sovereignty makes
it possible to conceive of a multilayer structure as
sovereign, both in its entirety and at various levels.

2 Sgrensen, A. (2016), “Not Work, but Alienation and
Education. Bildung in Hegel’s Phenomenology”, He-
gel-Studien, 49 (forthcoming).

2 Habermas, J. (2004), p. 163.

24 |bid., pp. 134-142.
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Habermas argues that, with such a concept of sov-
ereignty, the rule of law according to a constitution
does not have to be embedded in a state,?® and it is
upon these conditions that Habermas can provide
a consistent formulation of his idea of “global gov-
ernance without global government”.

3. Cosmopolitan risks

Habermas’ idea of “global governance without
global government” is thus intended as a modern
version of Kant’s combination of republicanism,
federalism and cosmopolitanism. So far | have fo-
cused on Habermas’ constitutional pluralism, and
| have been able to do this rather affirmatively. It
is only when looking at cosmopolitanism, and es-
pecially at cosmopolitan democracy, that the prob-
lems begin.

Even though Kant apparently gives up the ideal
of a world republic, Habermas argues in The Divided
West that Kant nonetheless must be credited for
precisely this idea. The idea of the world republic
represents a crucial innovation in international law
since it is this idea that displaces the focus of inter-
national law from the state to the individual human
being. Instead of only states and citizens of states,
international law must now recognise every single
human being as a citizen of the world. It is Kant who
makes it clear that there must be a cosmopolitan
law alongside a law for citizens of states and a law
for states or peoples,?® and this represents one of
the major roots of the modern acknowledgement
of cosmopolitanism.?” After Kant, international law
has to recognise two types of actors and concerned
parties; i.e. states and human beings. And after the
holocaust, the balance has shifted, so the reference
to state sovereignty can no longer be considered
the final word. As such, Habermas sees the Univer-
sal Declaration of Human Rights in 1948 as mean-
ing that non-intervention can no longer be a non-vi-
olable right of the state.?® This is expressed most
clearly in the UN Charter with its dual concerns; i.e.
state sovereignty and universal human rights.? Un-
like the declaration itself, the charter is binding for

% |bid., p. 138.

% Kant, |. (1795/96), AB 19.

%7 Habermas, J. (2004), p. 123.
% |bid., p. 157.

2 |bid., pp. 133, 161.
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all members of the UN, as are the conventions and
covenants on human rights since they have been
ratified by a sufficient number of member states.

This, however, sets the stage for a sequence of
interrelated problems. In the context, it is import-
ant for Habermas to argue for the legitimacy of pur-
suing cosmopolitan goals. This brings him in con-
flict with Schmitt. It is Schmitt who has argued most
forcefully that international politics based on the
universalist morality inherent in human rights are
a danger to the stability of the international order.
The ideal of cosmopolitanism is such an ideal for
international politics. Since Schmitt thus must con-
sider cosmopolitanism as a threat to the stability of
the world, he must also believe that it should be
abandoned. In the particular case of Schmitt, how-
ever, Habermas argues that the claim that there is
a conflict between the sovereignty of the state and
the sovereignty of man is backed up by an ideology
thatidealises war as such, and thisideologyisinturn
backed up by vitalism, nationalism and anti-Semi-
tism.3° Nevertheless, Habermas does not disprove
the validity of Schmitt’s basic claim about the con-
flict. The conflict within modern international law
between human rights and state sovereignty is thus
still worth considering. | will explore this conflict by
considering cosmopolitanism related to law (3.1.),
institutions (3.2.) and hopes (3.3.).

3.1. Law is not a threat to peace

When it comes to Schmitt’s challenge, Haber-
mas’ immediate solution is to recommend further
developing the laws and institutions which are in-
tended to manage these conflicts. In contrast to
Kant, Habermas seems to accept that armed con-
flicts on the scale of war between nation states will
always occur, but it is precisely because of the like-
lihood of such conflicts that he finds that a “demo-
cratically legitimate world organisation capable of
taking action”?! is vastly preferable to continuing to
solve international conflicts through limited small-
scale wars, as Schmitt would have it. Habermas
recommends that breaches of international peace
should be regarded as crimes within a global legal
order. The existing legal system handling interna-

%0 Habermas, J. (1995), pp. 228-234.
3 |bid., p. 226.
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tional crime should thus be expanded. This would
also imply that war criminals receive legal protec-
tion, which, according to Habermas, would protect
everybody against the dangers of excessive mor-
alisation highlighted by Schmitt.3> Quoting Klaus
Glinther, Habermas would therefore recommend
“a democratic transformation of morality into a
positive system of law” with all of its legal proce-
dures. And Habermas adds his own conclusion:
“Fundamentalism of human right is to be avoided
not by giving up on the politics of human rights, but
rather only through the cosmopolitan transforma-
tion of the state of nature among states into a legal
order”.®

In this way governance without government is
also a “global domestic politics”. By institutionalis-
ing human rights as legal rights within a constitu-
tional framework, Habermas believes that Schmitt’s
argument can be dismissed, and | think he is right.
However, such a dismissal is not that easy, espe-
cially when we consider Held’s project for a cosmo-
politan democracy.

3.2. Institutions might create peace

Today’s advocates for democracy do not want to
restrict themselves to arguing for democracy within
the limitations of the nation state. Held made this
a crucial point in his argument against the grand
old man of democracy, Robert Dahl.>* The basic
argument is that we are facing problems that do
not respect artificial frontiers. Economy, pollution
and terrorism do not respect national borders. Per-
ceiving such transnational problems as increasingly
urgent is part of what Ulrich Beck calls “cosmopol-
itanisation”, and, as | have discussed elsewhere,
this experience is fundamental to the ideology of
cosmopolitanism.** Here, however, the point is to
emphasise that globalisation means that we need
more comprehensive political structures, and if you
are a supporter of democracy — as are the over-
whelming majority of contemporary Western intel-

2 |pid., p. 226.

3 |bid., p. 236.

3 Held, D. (1991), “The Possibilities of Democracy”,
Theory and Society, 20 (6), pp. 885-887.

% Sgrensen, A. (2015), “Cosmopolitanism — Not a ‘ma-
jor ideology’, but still an ideology”, Philosophy and
Social Criticism, OnlineFirst, March 15th.
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lectuals — then you have to argue for a democratic
political order beyond the restrictions of the nation
state. The result is that discussions about perpetual
peace and global governance become discussions
about how we can think of a viable global political
system in terms of democracy.

This brings us to the second issue. Held and
Habermas think that we should continue develop-
ing the ideal of democracy on a global scale, but
are they right? Should we try to realise democracy
beyond the nation state? Is cosmopolitan democ-
racy an ideal to strive for and, if so, in what sense?
If democracy is more than a form of government,
i.e. if it is a culture, a lifestyle or, as John Dewey
would have it, “a mode of associated living”,*® we
may well want it to be developed globally and be-
yond the borders of a nation state. But what if we
think of democracy as a form of government? Will
democracy beyond the state be an ideal, or will it
be a recipe for disaster?

The point made here is classical; namely that,
as it was phrased by Hobbes, “covenants without
swords are but words, and of no strength to se-
cure a man at all”.¥’ It is this realist argument that
Scheuerman directs against Habermas. Democ-
racy can only function as a form of government if
democratic decisions are backed up materially by
state power and sanctions of the law. As Scheuer-
man stresses, the best way to ensure democratic
equality and freedom is through the establishment
of fair and reasonable procedures in a state. Only
then will the individual have confidence in his pos-
sibilities for democratic influence in the future.

The state monopoly on violence is a crucial factor
in a well-functioning deliberative democracy. Only
a strong state has the power to ensure that action
is taken against illegitimate pursuits of power in
civil society based on economic inequality, cultural
hegemony, or traditional recognition. As Scheuer-
man emphasises, engaging in developing justice
through democracy is a long process, and it only
makes sense when there is a legitimate monopoly
of power which can be applied against illegitimate

% Dewey, J. (1916), Democracy and Education, New
York: The Free Press, 1966, p. 87.

37 Hobbes, T. (1651), Leviathan, Harmondsworth: Pen-
guin, 1985, p. 223 (Part 2, Chap. 17).
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resistance.®® As he puts it: “the state’s monopoly on
legitimate violence has repeatedly helped guaran-
tee both the fairness of democratic procedures and
the effective enforcement of the policies generated
by them”.®

Actually, Habermas would have to agree with this
argument since he has repeatedly stated that only
a democratic constitutional republic and the state
of law can secure the integration of citizens in the
political will formation, decision-making and leg-
islation.*® Scheuerman’s criticism can thus be said
to reveal a conflict in Habermas’ political thought
between idealistic hopes and conceptual analysis.
His conceptual analysis tells Habermas that, to have
a well-functioning democracy, the support of a le-
gitimate state is necessary, but such a state proba-
bly needs to be more coercive than Habermas can
bring himself to suggest. The conclusion seems to
be that there can be no democracy beyond a state,
but does that mean that Habermas’ conception of
governance without government is but an illusion?
Is Habermas’ project “but words”, as Hobbes put it?

No, I think not. Actually | think that it is precisely
in accepting the conflict between hopes and con-
cepts, and dealing with it in terms of institutions
and law, that Habermas shows himself to be Kant’s
true heir. This would require Habermas to argue
more clearly in terms of “institutions” rather than
“organisations”, but actually, when it comes to giv-
ing positive examples, he does indeed speak of in-
stitutions rather than organisations.

3.3. Utopian hopes might threaten peace
However, this is not the case with Held. Admit-
ting his understanding of the ideals of a cosmopol-
itan democracy, one may worry about the implica-
tions —and thus the consequences — for the stability
of the global political order. First of all, Held’s origi-
nal concept of democracy is strongly critical of pro-
cedural limitations and in favour of letting the real-
isation of democracy transgress the boundaries of
constitutional institutions.** This however, | would

3% Scheuerman, W. E. (2009), “Postnational democra-
cies without postnational states? Some sceptical Re-
flections”, Ethics & Global Politics, 2 (1), p. 51.

3 |bid., pp. 46-47.

40 Habermas, J. (2004), p. 140.

4 Held, D. (1991), pp. 881-882.
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claim, contributes to a blurring of the idea of de-
mocracy as a constitutional ideal in relation to more
general normative ideals such as justice, equality
or the good life. The most important point in this
context, however, is Held’s way of dealing with one
very important material condition of democracy;
namely the state.

Like Habermas, Held was also raised as a criti-
cal theorist, and just like Habermas he argues for
sharing sovereignty among multiple agencies and
multiple layers, where some agents are national
governments, while others are trans- or supra-
national institutions and organisations. However,
whereas Kant put the emphasis on law, Walzer on
governmental institutions, and Habermas on legal
institutions, Held’s idea of cosmopolitan democracy
is to a much larger degree an expression of hopes
for the development within civil society of volun-
tary non-governmental organisations (NGOs) such
as Amnesty, Greenpeace, Oxfam, Human Rights
Watch, etc.*> While Habermas restricts himself to
arguing in favour of a multi-layer democracy, Held
calls his ideal “cosmopolitan democracy”*® precisely
to signal a much greater role for a global non-gov-
ernmental civil society and the rights of world cit-
izens in relation to each and every state. Held ad-
mits in the third edition of his Models of Democracy
that his hopes for a cosmopolitan democracy and
cosmopolitan governance might seem utopian, but
he believes that what we stand to gain from being
able to settle conflicts democratically — that is, for
him, peacefully, without war — is so important that
we must do everything possible to try anyway.*

Under the heading of cosmopolitan democracy,
Held’s wish is to establish a plurality of trans- and
supranational structures, fora and NGOs. The prob-
lem is that this expansion in the number of organi-
sational actors legitimately entitled to demand po-
litical influence contributes to a weakening of the
relative legitimacy of the state, and thus of its sov-
ereignty. Add to this that the mere augmentation of
fora increases complexity and thus the difficulties

42 Held, D. (3rd ed. 2006), Models of Democracy, Cam-
bridge: Polity, pp. 306-311.

4 Held, D., Archibugi, D. & Kohler, M. (1998; eds.),
Re-imagining Political Community. Studies in Cosmo-
politan Democracy, Cambridge: Polity.

% Held, D. (2006), p. 311.
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in relevant and recognised authorities deciding any-
thing when something awful happens and action is
required. The problem is actually double-sided; i.e.
how the decision must be taken and who has the
legitimate authority. Following Schmitt, one can ar-
gue that the very recognition of cosmopolitan ideals
in itself increases the possibility that horrors occur.
The real danger is thus that ideals of cosmopolitan
democracy such as Held’s mean that the sover-
eignty of the nation state is no longer recognised as
an almost sacred and inviolable entity. When state
sovereignty is weakened ideologically, so is its im-
portant judicial function in international relations;
namely as a disincentive to other people’s bellicose
intentions. The point is thus that strong political
hopes for cosmopolitan democracy by implication
can increase the risk of war for a number of reasons
which may even work together and reinforce each
other.

The argument is that if we demand democracy
beyond the legal framework of a state, then we
weaken the legitimacy and the power of govern-
mental decision-making for the benefit of the sov-
ereignty both of individuals and of transnational or-
ganisations, and this will increase the risk of armed
conflicts. When the border of the state is no longer
something sacred, then it can be transgressed all
too easily. It is this development of sovereignty and
international law that Michael Hardt and Antonio
Negri have identified in Empire, with inspiration
from precisely Hobbes and Schmitt. Their main ap-
proach is classically Marxist; namely that politics
must be envisaged on the basis of the economy.
When capitalism extends its logic and dynamic to a
global scale, sovereignty is similarly extended. That
means that we cannot talk about wars between sov-
ereign states in the classical sense, but only about
armed conflicts, civil wars and police actions within
the global sovereign order, referred to by Hardt and
Negri as “the Empire”.* | have argued this point in
more detail elsewhere.* Here the point is only to
add to the scepticism towards Held’s exaggerated

4 Hardt, M. & Negri, A. (2000), Empire, Cambridge,
Mass.: Harvard University Press, p. 189.

4% Sgrensen, A. (2015), “The Law of Peoples on the Age
of Empire: The Postmodern Resurgence of the Ideol-
ogy of Just War”, Journal of the Philosophy of Inter-
national Law, 6(1), pp. 19-37.
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hopes for cosmopolitan democracy.

Of course, being critical theorists, Habermas and
Held are very familiar with this logic, but | believe
that it has been important for both of them to dis-
tance themselves from the political realism, cyni-
cism and despair which could easily be the implica-
tion of such a radical critique of ideology. Therefore
they stick to the ideals of what, for instance, the EU
could be and ignore what the EU really is; that is,
how it actually functions. As reminds us, when we
consider what the EU has actually done in the past,
it does not regulate the globalised capital. In fact,
the opposite is true: the EU has created financial
structures that are conducive to increasing capi-
tal circulation and accumulation, and it remains a
“paradigmatic case of primarily neo-liberal supra-
national governance”.*’

Applying the same critical perspective, one
might argue that, when Held argues in favour of
cosmopolitanism in terms of a utopian cosmopol-
itan democracy including all kinds of transnational
NGOs, it increases the ideological support of civil
society, which in itself weakens the state, thereby
strengthening the possibilities of further globalisa-
tion of capital. What adds to this worry is not just
Held’s very liberal understanding of democracy,
as demonstrated in his relationship to the Gadd-
afi family — letting his place of employment at the
time, the London School of Economics, receive
substantial funds while acting as a political adviser
to the Libyan regime and as academic adviser to
Saif al-Islam Gaddafi, son of former Libyan leader
Muammar Gaddafi, up to his award of a doctoral
title from the university, amid allegations of pla-
giarism and the use of a ghost writer, for a thesis
praising democracy (Wikipedia) — but also the case
of Habermas who, according to Perry Anderson,
has actually spoken in favour of almost all possible
military interventions in recent international con-
flicts.”® As Peter Niesen has stressed, one should
keep in mind that, no matter how liberal the ethos
behind foreign policy unilateralism may appear, in
international relations, the UN has already institu-

47 Scheuerman, W. E. (2009), p. 46.

4 Anderson, P. (2005), “Arms and Rights. Rawls, Haber-
mas and Bobbio in an Age of War”, New Left Review,
pp. 31, 32-34.
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tionalised an order of “legal omnilateralism”. There
are therefore good reasons to view the “ethical im-
perialism”* of a stronger state as detrimental to
the world order.

In this light — with a nod to Lenin — one might
be tempted to think of Habermas and especially
Held as useful idiots for the ideological support
and consequent expansion of the global capital-
ist world order. As such, Marx and Engels already
used “cosmopolitan” to characterise the “bour-
geois” “exploitation of the world market” through
“production and consumption” in The Communist
Manifesto.® Apparently this hint was developed in
Stalin’s Soviet Union, and, according to Veljko Vuja-
cic, the authoritative definition of cosmopolitanism
in 1953 was the following: “reactionary bourgeois
ideological current which, under the guise of slo-
gans in favour of a “world-wide state” and “’world
citizenship”, denies the nation the right to an in-
dependent state existence, national traditions, na-
tional culture, and patriotism”.!

Cosmopolitanism was thus “the ideology of
American imperialism striving for world domina-
tion”, and it was concluded that “bourgeois cos-
mopolitanism is the reverse of proletarian inter-
nationalism and hostile to it”.>? Even though such
dogmatic definitions sound a little corny today, |
still think they contain elements of insight worth
maintaining.

4. Keep dreaming: politics requires ideals

The conclusion is not surprising: Hobbes,
Scheuerman et al. are of course right. A well-func-
tioning and stable democracy requires a govern-
ment that can pass laws and has the power to
enforce these laws. Without this, democracy risks
degenerating into the kind of mob rule that led Kant

4 Niesen, P. (2007), “The ‘West divided’? Bentham and
Kant on law and ethics in foreign policy”, in Chandler,
D. & Heins, V. (eds.), Rethinking Ethical Foreign Poli-
cy, London and New York: Routledge, pp. 95, 113.

50 Marx, K. & Engels, F. (1848), "Manifest der kommu-
nistischen Partei” in Marx-Engels Werke (MEW), Bd.
4, Berlin: Dietz, p. 466.

1 Vujacic, V. (2007), “Stalinism and Russian National-
ism: A Reconceptualization”, Post-Soviet Affairs, 23
(2), p. 176.

52 1bid.
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to consider democracy despotic. And, of course,
Schmitt, Hardt and Negri are also right. Recognising
universal human rights and transnational structures
weakens the legitimate sovereignty of the state.
This is the same point made by the Soviet ideol-
ogists. As Habermas would remind us, we should
be particularly wary of capitalism and the political
organisations that contribute to the globalisation
of capital, such as the EU, World Bank, IMF, WTO,
GATT, etc. But it is not just a question of facilitating
the globalisation of capitalism. Even UN-affiliated
institutions dedicated to the protection of universal
human rights, such as the International Court of Hu-
man Rights, in principle weaken the state precisely
by recognising the universality of such rights, and
thus their validity transcending the legal framework
of any particular nation state. As organisations they
of course rely on the states to recognise them and
enforce their decisions, but the ideology they pro-
mote undermines the legitimacy and sovereignty of
the state. As indicated above, in that sense cosmo-
politanism is indeed a liberal ideology in the tradi-
tional Marxist sense; something which | have also
argued elsewhere in more detail.>

Nevertheless, we must accept the challenge be-
hind cosmopolitanism: our problems are global, and
even though there are social classes with different
interests, we are all in this together. Economic, tech-
nological and political developments mean that to-
day we are struggling with material challenges that
do not respect national state borders. Actually, we
have seen it coming for a long time. As can be seen
in The Communist Manifesto, this was already quite
clear to Marx more than 150 years ago.> In relation
to the fight against the exploitation of bourgeois
capitalism, the “worker has no fatherland”,>® and it
was precisely therefore the International Working’s
Association, often called the First International, was
formed in 1863. For Marx, Bakunin et al. it was obvi-
ous that the problems of the global capitalist econ-
omy require international solutions, and today it is
just as obvious that planetary ecology requires the
same. Confronted with such challenges, we should

53 Sgrensen, A. (2015), “Cosmopolitanism — Not a ‘ma-
jor ideology’, but still an ideology”, Philosophy and
Social Criticism, OnlineFirst, March 15th.

5 Marx, K. & Engels, F. Op.cit., pp. 463-67, 474, 479.

55 |bid., p. 479.
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be happy that also today we have intellectuals who
insist that these crucial decisions must be made in
democratic fora, even though we still do not know
precisely what democracy may mean beyond the
state. As André Gorz clearly already saw decades
ago, it is a short path from dealing with real envi-
ronmental problems politically to “ecological tech-
no-fascism”.*®

So let us rejoice in humanity’s sustained com-
mitment to what is still not real but might become
so, even if it may appear impossible, in both the
technological and the political fields. As Aristotle
expressed it in relation to politics and ethics, there
is a part of reality which might be different,>” and it
is precisely this part of reality that we as human be-
ings have a hand in. As Jgrgen Huggler has empha-
sised, for Kant, cosmopolitanism is subordinated
to the political goal of perpetual peace,*® and to-
day, with millions of refugees fleeing wars east and
south of the Mediterranean Sea, this is certainly
more important than it has been for a long time.

We should therefore honour Kant’s project to
initiate a global political process, building upon
some rather simple preliminary principles, such as
that of non-intervention, to reach the mature state
of legally institutionalised republicanism, federal-
ism and cosmopolitanism. This is actually what has
happened with the establishment of the UN, and
we should continue in the same way, just as we
should think of Habermas’ project for governance
without government, multi-layer democracy and
divided sovereignty in the same spirit. Both Kant
and Habermas represent attempts at conceptual-
ising and incorporating ideals in legal institutions,
and this is so far the best way we have for handling
conflicts in a civilised way. It is not perfect, but in
relation to the powerful forces of economy and
technology at our disposal, it is better than nothing.

% Gorz, A. (1991), Capitalism, Socialism, Ecology, Lon-
don: Verso, 1994, pp. 43-44 (here after Lataouche, S.
(2007), Farewell to Growth, Cambridge: Polity, 2009,
p. 94).

57 Aristoteles, Nicomachean Ethics, in The Complete
Works of Aristotle (1984), New Jersey: Princeton Uni-
versity Press, Vol. 2, p. 1139a.

%8 Huggler, J. (2010), “Cosmopolitanism and peace in
Kant’s essay on ‘Perpetual Peace’”, Studies in Philos-
ophy and Education, 29 (2), p. 134.
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The final conclusion is thus that we should re-
spect the hopes of Kant, Habermas, Held and
other idealists. Without their commitment to po-
litical ideals and legal norms, we would be much
worse off. In the U.S. they often say to idealists,
in a slightly derogatory way, “Keep dreaming”. Yet
dreaming, imagining, is precisely what it takes. Pol-
itics demands a willingness to imagination, as John
Lennon reminded us with Imagine. Of course, we
must engage critically with the way these dreams
have been conceptualised so far, but we must be
ready to imagine a world which goes beyond the
realities we currently face. It is the demand for jus-
tice that makes this lack of realism legitimate. Our
history so far has been all too generous with exam-
ples of injustice; to continue the fight for justice, we
therefore need imagination.> To save the world it is
necessary to demand the impossible: peace, free-
dom and justice. Making such demands just might
make it possible.®°

% References to imagination are actually quite com-
mon among critical theorists. Max Horkheimer and
Herbert Marcuse often made remarks about it (e.g.
Horkheimer, M. (1937), “Traditionelle und kritische
Theorie”, in Horkheimer (1988), Gesammelte
Schriften, Bd. 4, Frankfurt a.M.: Fischer, p. 194 and
Marcuse, H. (1937), “Philosophie und Kritische The-
orie”, in Marcuse (2004), Schriften, Bd. 3, Springe: zu
Klampen, p. 246), and an anthology on these matters
edited by Held et al. is aptly titled Re-imagining Polit-
ical Community (Polity, 1998).

% Thanks for comments, corrections and critique to
those attending my presentations of earlier versions
of this article at the Shanghai Academy of the Social
Sciences, China, Sept. 2010; at Xiamen University,
China, later the same month; at the Nordic Summer
University workshop, Copenhagen Business School,
Denmark, Jan. 2011; at the Conference Philosophy
and the Social Sciences, Academy of Sciences of the
Czech Republic and Charles University, Prague, May
2011; and at the 17th week of ethics and political
philosophy, the international congress of Asocia-
cién Espafiola de Etica y Filosofia Politica (AEEFP),
Donostia — San Sebastian, Spain, June 2011. Thanks
especially to Jacob Dahl Rendtorff for organizing the
workshop on global governance at the 24th World
Congress of Internationale Vereinigung fir Rechts-
und Sozialphilosophie (IVR), China Law Society, Bei-
jing Sept. 2009 at which | presented my initial re-
flections on these matters. Thanks also to the two
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Bridge Law!

Roman Zakharov v. Russia: Big Brother
Under Control?

Abstract

On 4 December 2015 Grand Chamber of the European
Court of Human Rights rendered its unanimous judg-
ment in Roman Zakharov v. Russia. This is a new step
in development of international human rights standards
vis-a-vis massive surveillance techniques used by many
States worldwide. The author draws our attention to the
threats of mass surveillance in a digital era, deficiencies
of the human rights mechanisms in this regard, and con-
cludes that Roman Zakharov sets the agenda for a vast
area of human rights litigation in the future. What vis-
ible today is only general contours of this area; digital
frontier poses sets after sets of exciting questions that
lawyers should start answering.

Keywords: European Court of Human Rights, right to re-
spect for private life, secret surveillance.
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«PomaH 3axapoe npomue Poccuu»: 6onbluoii 6pat
noa, KoHTponem?

AHHOTauuA

4 pekabps 2015 roga bonblwas MNanata EBponelickoro
Cyna no npaBam YenoBeKa BblHEC 1A €AMHOMNACHOE MOo-
CTaHoBAeHue no geny «PomaH 3axapos npotns Poccum».
3710, 6€3yc/IoOBHO, HOBbLINM LWAr B pa3BUTUM CTAaHAAPTOB
MEXKAYHAPOAHOrO NpaBa MpaB YenoBeKa, KacaroLmxca
TEXHONOTMIN WMPOKOMACWTabHOro Hag3opa, UCNob3y-
€MbIX MHOTMMM FOCYJapcTBaMM BO BCeM mupe. ABTOpP
NPWBNEKAET Halle BHUMaHMeE K yrpo3am CUCTEM MACCO-
BOro HaA30pa B 3MOXy UMPOBbIX TEXHONOIMMN, a TaKkKe
HeJO0CTaTKAM MEXaHWM3MOB 3alLMTbl NPaB YenoBeKa B
31Ol 06/1aCTN M NPUXOAMT K BblBOAY, YTO NOCTaHOBAE-
HMe no geny PomaHa 3axapoBa OTKpbIBaeT OFPOMHOe
nose BO3MOMHOCTel Ans cyaebHoi aeAaTenbHOCTU B
3aWwmTy Npas yenoseka. CerogHA BUAHbI TONbKO 0bLme
KOHTYpbl 3TOl o6aactu; umdposas AENCTBUTE/IbHOCTb
CTaBMWT 3axBaTblBaloLMe BONPOCHI, HA KOTOPbIE HOPUCTbI
JOMKHbI HAYaTb 4,aBaTb OTBETLI.

KnioueBble cnoBa: Esponeiickmii Cyg no npasam Yeno-
BEKa, MPaBO Ha YBaXeHMEe YaCTHOM XKM3HW, TalHbIN HaAa-
30p.

Cepreii fonyboK, MmaructTp mexxayHapo4Horo npasa npae yenoseka (YHMBepcuTeT JcceKkca, BenmkobputaHus),

KaHauAaT topuanyeckux Hayk (CaHkT-MNeTepbyprckunii rocynapcTBeHHbIM yHUBEPCUTET), agBoKaT, «Double Bridge

Law».

2015 * 3-4(8)

KYPHA KOHCTUTYLIMOHANTU3MA U NPAB YEJIOBEKA



FRONTLINE

21

ROMAN ZAKHAROV V. RUSSIA:
BiIG BROTHER UNDER CONTROL?

On 4 December 2015 Grand Chamber of the Eu-
ropean Court of Human Rights (hereinafter, also the
Court) rendered its unanimous judgment in Roman
Zakharov v. Russia.® This is a new step in develop-
ment of international human rights standards vis-a-
vis massive surveillance techniques used by many
States worldwide.

Article 8 of the European Convention on Human
Rights provides “everyone” with “the right to re-
spect for his [or her] private and family life, his [or
her] home and his [or her] correspondence”.?

Back in 1978 the Court accepted that “the exis-
tence of some legislation granting powers of secret
surveillance over the mail, post and telecommu-
nications [was], under exceptional circumstances,
necessary in a democratic society”. However, “be-
ing aware of the danger such a law poses of un-
dermining or even destroying democracy on the
ground of defending it” the Court was wise to af-
firm that States “may not, in the name of the strug-
gle against espionage and terrorism, adopt what-
ever measures they deem appropriate”.® The Court
“must be satisfied that, whatever system of surveil-
lance is adopted, there exist adequate and effective
guarantees against abuse”.*

The Court developed this approach in a line of
cases concerning interception by the authorities of
various communications, including phone conver-
sations and letters. That case-law focused on the
grounds and procedure for authorization to inter-
cept communications, in particular, in the frame-
work of criminal proceedings. The Court reiterated
that “[i]n the context of covert measures of surveil-
lance, the law must be sufficiently clear in its terms
to give citizens an adequate indication of the con-

1 Roman Zakharov v. Russia [GC], no. 47143/06, 4 De-
cember 2015.

2 Convention for the Protection of Human Rights and
Fundamental Freedoms. Article 8 § 1.

3 Klass and Others v. Germany, no. 5029/71, §§ 48-49,
6 September 1978.

4 Ibid.,§ 50. Emphasis is added.
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ditions and circumstances in which the authorities
[were] empowered to resort to this secret and po-
tentially dangerous interference with the right to
respect for private life and correspondence”.®

The Court’s approach was based on the as-
sumption that authorities would identify certain
individuals or groups of communications between
them for surveillance. Therefore, it was necessary
to ensure that authorization procedure provides
“adequate and effective guarantees against abuse”.
Normally, it is for independent courts to authorize
surveillance.

However, the Court has always been aware that
“the technology available for use is continually be-
coming more sophisticated”.® In 2013 the Snowden
revelations of the scope and magnitude of elec-
tronic surveillance programs run by the United
States and their partners made headlines.” In 2015
the Court affirmed that at least in Russia “legislation
institute[d] a system of secret surveillance under
which any person using mobile telephone services
of Russian providers can have his or her mobile
telephone conversations intercepted, without ever
being notified of the surveillance”®. It is now offi-
cial. In Russia security services and police have di-
rect access through backdoor under their exclusive
control to all mobile telephone communications of
each and every citizen.’

Such system is not incompatible with the Con-
vention only if it provides for “adequate and ef-
fective guarantees against abuse”. However, in the

> Association for European Integration and Human
Rights and Ekimidzhiev v. Bulgaria, no. 62540/00, §
75, 28 June 2007.

& Kruslin v. France, no. 11801/85, § 33, 24 April 1990.

7 Marko Milanovic, Human Rights Treaties and Foreign
Surveillance: Privacy in the Digital Age. 56 Harvard
International Law Journal (2015). P. 81.

8 Roman Zakharov, cited above, § 175.

° Ibid., §§ 268 and 270. See also: Andrei Soldatov and
Irina Borogan, The Red Web. The Struggle between
Russia’s Digital Dictators and the New Online Revolu-
tionaries. Public Affairs (2015).
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reality of potentially total surveillance these guar-
antees should have more dimensions than in the
situation of individualized interceptions. It is not
prudent to focus only on the procedure for autho-
rization of surveillance when in fact everyone is fol-
lowed. This new generation of guarantees against
abuse by secret services should aim principally at
the process of surveillance and especially use of
data thus obtained.

Russian legislation and practice scrutinized by
the Court in Roman Zakharov provided a good ex-
ample of what is not sufficient.

Supervision over secret surveillance by Russian
prosecutors is illusory in practice.”® It is not con-
ducted in transparent manner.*! Moreover, this su-
pervision is flawed due to the conflict of interests
because the same prosecutors need the informa-
tion obtained through secret surveillance for their
criminal cases.*?

Judicial remedies are de facto inaccessible given
that the victim of surveillance is by design of the
system (known in Russia as “SORM”) deprived of
the information about who and to what extent
managed to overhear his or her conversations. The
only exception is when the criminal proceedings
are brought against the person concerned, and rel-
evant communications are disclosed to be used as
evidence against him or her. The Court therefore
concluded that Russian law did not “provide for an
effective judicial remedy against secret surveillance
measures in cases where no criminal proceedings
were brought against the interception subject”.*®

The systemic deficiency of Russian law revealed
by the European Court of Human Rights in Roman
Zakharov is exacerbated by the fact that it was con-
sistently found to be compatible with Russian Con-
stitution by the Constitutional Court of the Russian
Federation.*

It led the Court to important conclusion “that
Russian legal provisions governing interceptions
of communications [did] not provide for adequate
and effective guarantees against arbitrariness and
the risk of abuse which is inherent in any system of

0 Roman Zakharov, cited above, § 284.
1 Jbid., § 283.
2 bid., § 280.
3 Ibid., § 298.
14 Ibid., § 299.
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secret surveillance, and which is particularly high in
a system where the secret services and the police
have direct access, by technical means, to all mo-
bile telephone communications”.*®

It is not the Court’s task to determine which gen-
eral measures should be taken by the Russian Fed-
eration to ensure compliance with Roman Zakharov
pursuant to Article 46 of the Convention. However,
it is clear from what the Court said that such gen-
eral measures should cover not only authorization
to intercept, but also modalities of storage and de-
struction of information obtained through secret
surveillance.'® Most importantly, “adequate and ef-
fective guarantees against abuse” must encompass
independent, effective and continuous supervision
of interceptions which is, moreover, subjected to
public scrutiny.'’

It is the Court’s position that the secrecy of sur-
veillance measures should not result “in the mea-
sures being effectively unchallengeable and outside
the supervision of the national judicial authorities”
and ultimately the Court itself.*®

For systems like SORM (and there are grounds
to believe that they are run not only by the Russian
Federation but also by other powerful States) to
be compliant with Article 8 of the Convention, in-
dependent general overview of the secret services’
activities should be coupled with effective individ-
ual complaints procedure accessible for persons
concerned.

As for general measures, independent (judicial,
pubic, and / or parliamentary) oversight should in-
clude the possibility to routinely check how exactly
the secret services utilize the surveillance system
and how they dispose of the data collected. In prac-
tice, this external audit should be tantamount to at
least backdoor to the backdoor. Modus operandi of
the Interception of Communications Commissioner
established by the Regulation of Investigatory Pow-
ers Act' in the United Kingdom can perhaps be
used as a model.

Apart from that, persons who have reasonable

15 Ibid., § 302.

1% Ibid., § 302.

17 Ibid., § 302.

18 Kennedy v. the United Kingdom, no. 26839/05, § 124,
18 May 2010.

19 See ibid., §§ 57-61.
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grounds to believe that their communications were
intercepted should have effective and accessible
remedy at their disposal, resembling perhaps the
Investigatory Powers Tribunal®® in the United King-
dom.

These oversight structures, to be meaningful,
should have competence to order the destruction
of data if its storage is no longer justified.?! One of
the important remedies for the persons under sur-
veillance is to ensure a posteriori access by them
to the dossier collected.?? This remedy represents
an important dimension of the right to the truth:
“For society in general, the desire to ascertain the
truth plays a part in strengthening confidence in
public institutions and hence the rule of law. For
those concerned... establishing the true facts and
securing an acknowledgement... constitute forms
of redress that are just as important as compensa-
tion, and sometimes even more so0”.% In essence,
quarry should be able to pursue the hunters after
the chase in order to ensure the fairness of the
chase itself.

Irrespective of the particular regulatory scheme
in respect of secret surveillance accepted in a given
jurisdiction itis clear that new technological realities
revealed in Roman Zakharov make judicial authori-
zation of interceptions per se simply not enough.
The 2014 report of the Office of the United Nations
High Commissioner for Human Rights noted that
judicial involvement in oversight of secret surveil-
lance should not be viewed as a panacea given that
“in several countries, judicial warranting or review
of the digital surveillance activities of intelligence
and / or law enforcement agencies have amounted
effectively to an exercise in rubber-stamping”.?* Ro-

20 See ibid., §§ 84-98.

2L Segerstedt-Wiberg and Others v. Sweden, no.
62332/00, § 120, 6 June 2006.

22 \éronique Bruck, Lever le voile sur la surveillance
secrete — le droit au respect de la vie privée face a
I'activité des services de renseignement. Liber amico-
rum Dean Spielmann. Wolf Legal Publishers (2015).
P. 56.

2 E|-Masri v. The Former Yugoslav Republic of Macedo-
nia, no. 39630/09, 13 December 2012. Joint Concur-
ring Opinion of Judges Tulkens, Spielmann, Sicilianos
and Keller, § 6.

24 The Right to Privacy in the Digital Age. Report of the
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man Zakharov names one of such “several coun-
tries”.

General approach taken by the Court in Roman
Zakharov is applicable not only to surveillance
of communications transmitted through mobile
phones (smartphones). It will most probably lead
to case-law concerning backdoors to other digital
means of communication such as on-line messen-
gers and social networks, e-mails and new methods
of human interaction in the future. However, so far
one has to agree with the somber assessment made
in 2013 by the Special Rapporteur of the United Na-
tions Human Rights Council on the Promotion and
Protection of the Right to Freedom of Opinion and
Expression that “[hJuman rights mechanisms have
been... slow to assess the human rights implications
of the Internet and new technologies on communi-
cations surveillance”.”

Existence and effective functioning of the inde-
pendent institutions ensuring both general over-
sight and examination of individual complaints vis-
a-vis massive surveillance conducted by the secret
services is indispensable for the exercise and enjoy-
ment of human rights in societies where authori-
ties have advanced surveillance systems like SORM
at their disposal. It should not be overlooked that
such systems interfere not only with Article 8 (pri-
vacy) rights but also with rights enshrined in Arti-
cle 10 of the Convention (freedom of expression).
The mere existence of such systems contributes to
the chilling atmosphere of fear and self-censorship
that undermines freedom of expression. People
are afraid to talk to each other. They are prevented
from expressing themselves. Very often not being
able to rely on confidentiality of their communica-
tions by digital means they choose to stay silent. As
infamous saying goes, the fact that one suffers from
paranoia does not necessarily mean that he or she
is not followed.

The United Nations General Assembly in its 2013
Resolution on the right to privacy in the digital age
emphasized that unlawful or arbitrary surveillance

Office of the United Nations High Commissioner for
Human Rights. A/HRC/27/37 (30 June 2014), § 38.
Report of the Special Rapporteur on the Promotion
and Protection of the Right to Freedom of Opinion
and Expression, Frank La Rue. A/HRC/23/40 (17 April
2013), § 18.

25
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and / or interception of communications as highly
intrusive acts violate both right to privacy and right
to freedom of expression and may contradict the
tenets of a democratic society.?®

Apart from that, total secret surveillance of all
communications irrespective of their nature by
definition threatens advanced confidentiality re-
gime accorded under Article 8 of the Convention
to certain types of communications such as those
covered by legal professional privilege,” containing
confidential health data,?® and capable of disclosing
the identity of the journalistic sources.?

Mobile telephone conversations are frequently
transboundary. Freedom of expression includes
the right “to receive and impart information and
ideas... regardless of frontiers”.®® Cases that the
Court will decide in the future building upon Ro-
man Zakharov may have extraterritorial dimension.
Take, for example, users of Russian mobile phone
providers who are outside of Russia. It was convinc-
ingly shown that there was “much uncertainty as to
how existing case law on the jurisdictional thresh-
old issues might apply to foreign surveillance”.’!
There are of course essential differences between
cases concerning use of lethal force outside of ter-
ritory of a given State and cases about wiretapping
of foreign or transboundary phone conversations.
However, there are also similarities, and the useful
test is “the degree of control exercised by the state
over the conduct alleged to constitute a violation
of human rights law”.3? It should be added that in

% United Nations General Assembly Resolution 68/167,
Preamble.

27 Kopp v. Switzerland, no. 23224/94, §§ 73-75, 25
March 1998. Note pending case Versini-Campinchi
and Crasnianski v. France, no. 49176/11, communi-
cated in 2013.

2 Avilkina and Others v. Russia, no. 1585/09, § 45, 6
June 2013.

2 Telegraaf Media Nederland Landelijke Media B.V.
and Others v. the Netherlands, no. 39315/06, §§ 97-
102, 22 November 2012.

30 Convention. Article 10 § 1.

31 Milanovic, cited above. P. 87.

32 Frangoise Hampson, The Scope of the Extra-Territo-
rial Applicability of International Human Rights Law.
The Delivery of Human Rights. Essays in Honour of
Professor Sir Nigel Rodley. Edited by Geoff Gilbert,
Francoise Hampson and Clara Sandoval, Routledge

2015 * 3-4(8)

cases of foreign or extraterritorial surveillance this
control may be exercised by more than one State
especially given the element of intelligence sharing.

Important and thrilling issue for the Court to
deal with in the future is the use of encryption as
counter-surveillance technique. Professor David
Kaye, new Special Rapporteur on the Promotion
and Protection of the Right to Freedom of Opinion
and Expression, opined in his 2015 report that “[c]
ourt-ordered decryption, subject to domestic and
international law, may only be permissible when
it results from transparent and publicly accessible
laws applied solely on a targeted, case-by-case ba-
sis to individuals (i.e., not to a mass of people) and
subject to judicial warrant and the protection of
due process rights of individuals”.?®* The Court will
explore this myriad of questions in its future cases.
Competition between surveillance / decryption and
encryption is arms race of the digital age. It has le-
gal dimension, not only technological one.

Thereisacross-cutting public/ private element of
the problem raised by Roman Zakharov. The appli-
cant initially brought domestic proceedings against
three leading mobile network operators in St. Pe-
tersburg arguing that they had installed equipment
which permitted the Russian secret services to in-
tercept all telephone communications, the author-
ities including the Russian intelligence service were
joined to the proceedings only as third parties.?* In
fact, surveillance conducted by public authorities is
impossible without at least tacit approval or con-
nivance by private telecommunications service pro-
viders who de facto act as undercover agents with,
frankly, not much choice left.

But sometimes surveillance can be driven by
private interests. Taking aside the cases of com-
mercial espionage and dishonest spouses one can
think about the relations between employer and
employee. Indeed, as Professor Sheldon Leader has
wisely pointed out “[a] good place to examine the
protection afforded by basic liberties when vulner-
able individuals meet powerful organizations is in

(2011). P. 182.

3 Report of the Special Rapporteur on the Promotion
and Protection of the Right to Freedom of Opinion
and Expression, David Kaye. A/HRC/29/32 (22 May
2015), § 60.

34 Roman Zakharov, cited above, § 10.
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the law governing the workplace” given that “it is
in the employment relation that balances and im-
balances of power present some of their most sub-
tle challenges”.® Intrusive and secretive big brother
may turn out to be your boss, not even a real spy.

Many tired eyebrows of office workers world-
wide were raised by the Court’s pronouncement
in Bdrbulescu v. Romania.*® The applicant was
fired by his employer for using his on-line messen-
ger during the supposedly busy working hours for
chatting with his fiancée and his brother. Employer
monitored the applicant’s private communications.
The Court found that “it [was] not unreasonable for
an employer to want to verify that the employees
[were] completing their professional tasks during
working hours”.?” In the situation sub judice, in the
Court’s opinion, that aim justified the means used
to achieve it. Will the conclusion of the Court be
different if the employer had other objectives such
as, for example, learning more about planning of
strike by its staff?

It is also a matter of not so distant future that
massive private surveillance schemes will be
launched very much like private contractors who
take active part in many armed conflicts now.
Special Rapporteur of the United Nations Human
Rights Council on the Promotion and Protection of
the Right to Freedom of Opinion and Expression
expressly encourages States to “take measures to
prevent the commercialization of surveillance tech-
nologies, paying particular attention to research,
development, trade, export and use of these tech-
nologies considering their ability to facilitate sys-
tematic human rights violations”.3®

Roman Zakharov sets the agenda for a vast area
of human rights litigation in the future. Only general
contours of this area are visible so far today. Digital
frontier poses sets after sets of exciting questions
that lawyers should start answering.

% Sheldon Leader, Human Rights, Power, and the Pro-
tection of Free Choice. Strategic Visions for Human
Rights. Essays in Honour of Professor Kevin Boyle. Ed-
ited by Geoff Gilbert, Frangoise Hampson and Clara
Sandoval, Routledge (2011). P. 82.

3% Application no. 61496/08, Chamber Judgment of 12
January 2016, not yet final at the moment of writing.

37 Ipid., § 59.

38 A/HRC/23/40, cited above, § 97.
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The Court has communicated at least two com-
plaints that allege use of massive digital surveil-
lance by British secret services.

In Big Brother Watch and Others v. the United
Kingdom?*® the applicants complain about the pro-
gram known as PRISM that allegedly allows United
States National Security Agency to access a wide
range of internet communication content (such as
emails, chat, video, images, documents, links and
other files) and metadata (information permitting
the identification and location of internet users)
collected and stored by the American corporations
such as Microsoft, Google, Yahoo, Apple, Facebook,
YouTube and Skype. In the applicants’ submission,
the United Kingdom authorities may have been
in receipt of foreign intercept material from the
United States relating to their electronic commu-
nications. The applicants contend that the United
Kingdom Government Communications Headquar-
ters (GCHQ, British intelligence and security organ-
isation “tasked by Government to protect the na-
tion from threats”*°) conducts generic interception
of transboundary communications transmitted by
transatlantic fibre-optic cables.

In Bureau of Investigative Journalism and Alice
Ross v. the United Kingdom* the applicants also
complain about the system that enables GCHQ to
access electronic traffic passing along transatlan-
tic fibre-optic cables running between the United
Kingdom and North America. Applicants allege vi-
olation of their rights under Article 8 of the Con-
vention and also under Article 10 of the Convention
given that, in their submission, the deficiencies and
the unlawfulness of the conduct of the British secu-
rity services and of the applicable regulatory frame-
work has impacted upon their ability to undertake
their work of investigative journalism without fear
for the security of their communications.*

39 Application no. 58170/13, communicated in 2014.

40 Message of Robert Hannigan published at the GCHQ
website: http://www.gchq.gov.uk/who_we_are/
Pages/welcome-to-GCHQ-from-Robert-Hannigan.
aspx.

4 Application no. 62322/14, communicated in 2015.

42 For the summary of legal arguments that may be put
forward by the Governments see: Peter Margulies,
The NSA in Global Perspective: Surveillance, Human
Rights, and International Counterterrorism, 82 Ford-
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It is safe to predict that Roman Zakharov will be
relied upon in judgments / decisions of the Court
in both cases which “may provide further clarifica-
tions”*® of applicable legal standards as well as in
many other dossiers to be placed before the judges
of the European Court of Human Rights in Stras-
bourg. Hopefully, they will continuously find right
techniques to keep their judicial deliberations to-
tally confidential.
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OT PEQAKTOPA PYBPUKU

B pybpuke «HauuoHanbHoe uamepeHune EB.-
POMNenNCcKoM KOHBEHUMN» NyB/NKYIOTCA ABe CTaTby
dpaHUy3CKNX cygen, NoaroTOB/IEHHbBIX ONA MEX-
AyHapoaHoM KoHdpepeHuuun «lpenogaBaHne npas
yesioBeKa B Poccmm 1 apyrmx eBponemcKmx rocygap-
cTBax», coctoABLelca 21-22 oktabpa 2013 roaa B
ExkaTepuHbypre, Poccua?. HecmoTpAa Ha TO, YTO CO
BpeMeHn KoHdepeHuun npowno bonee Tpex nerT,
MbICAN W BbIBOAbI TMOTK lMapuca, AeNCTBYHOLLErO
cynbu focygapcteeHHoro coseta ®paHuum, n Cu-
MOHbI Mabopblo, cyabM B OTCTaBKe, nNpeaceaaTens
Nno4yeTHOM nanatbl ANenfALMOHHOro cyaa Mapuka,

1 Anton Burkov, European and Comparative Law Chair,
University of Humanities (Yekaterinburg, Russia),
Candidate of Legal Science (Russia), Ph.D. (Cantab),
LL.M. (Essex).

2 0630p KoHdpepeHUUU cm.: bypkoB A. PesynbraThbl
KoHdepeHuun «lMpenogasaHve npas 4yenoBeKka B
Poccun 1 apyrux esponenckux rocygapcrsax» //
MypHan KOHCTUTyUMOHanAM3Ma W MNpaB YesoBeKa,
2014, Ne 1-2(5), c. 31-39. B TOom e Homepe
KypHana ynTalnTe onyb/MKOBaHHbIE NO pe3ynbTaTam
KOHbepeHUMM nepBble ABa A0KAa4a, CAeNaHHble
TaTbaAHoOM Tepmauny 1 KapmeH Tune.

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

AHTOH bypKosB

KaHanpat lopuanyecknx HayK, JOKTop npasa (Kembpuasx), maructp
MeXAyHapoaHoro npasa (YHMBepcuteT IcceKkca, BenmkobputaHums),
3aBeayrowmin kKadpegpomn EBponeiickoro npasa U CPaBHUTENBHOIO
npasoBeseHunA [ymaHuTapHoro yHusepcuteTa (EkatepuHbypr, Poccua)!

Email: ab636@cantab.net

OAHOW K3 OCHOBaTenen accoumauum «EBponeit-
CKue CyaibM 33 IEMOKPATHIO 1 cBObOAY», HE TOJIbKO
He TepAloT CBOEN aKTya/IbHOCTU, HO U BbIMNAAAT B
KaKOM-TO CTEMEeHU «IKCTPEMUCTCKMMU» Ha ¢OHe
BbIBOAOB cyaen KoHctutyumoHHoro Cyaa Poccuin-
ckon denepaummn, caenaHHbIX B NOCTaHOBAEHUN OT
14 wiona 2015 roga Ne 21-13.

®  NopgenyonpoBepKe KOHCTUTYLMOHHOCTM NONOKEHUIA
ctatbn 1 ®PepepanvHoro 3akoHa «O patudukauuu
KoHBeHUMM O 3awmTe nNpaB YenoBeKa M OCHOBHbIX
cBobog v MNpPoTOKONOB K HENY, MYHKTOB 1 1 2 cTaTbK
32 depepanbHoro 3akoHa «O meXAyHapoAHbIX
porosopax Poccuiickolt ®epepaumm», yactei nepsom
M yeTBepToM cTatbM 11, NyHKTa 4 yacTu YeTBEpTOM
cTaTtbm 392 MpaxkAaHCKOro NpoLeccyasbHOro Kogekca
Poccuiickon ®depepaumm, 4Yacteh 1 mn 4 crtatbu
13, nyHKTa 4 yactm 3 ctatb 311 ApbuTtparkHoro
npoteccyanbHOro Kogekca Poccuiickoit depepaumu,
yactelt 1 n 4 ctatbn 15, nyHKTa 4 yactn 1 ctatbmn 350
Kogekca agMWHUCTPaTMBHOIO CyAONPOU3BOACTBA
Poccuiickon ®eaepaumm 1 NyHKTa 2 4acTu YeTBEepPTOM
cTtatb 413 YronoBHO-MPOLLECCYaNbHOro KoAeKca
Poccuiicko ®epepaumm B CBA3M C 3aNPOCOM Fpynnbl
aenyTatos [ocyaapcTeeHHOM [yMbl.
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HALUMOHA/IBHOE U3MEPEHUE EBPONENCKOM KOHBEHL UMW

MaTtepuan cyabm Tumotn [llapuca nocsALLeH
mecTy KoHBeHUMM O 3alunTe NpaB YenoBeka M oc-
HOBHbIX cBobOA (panee — KoHBeHLMA) B aAMUHU-
CTpaTMBHOM cyaonpounssoacTae MapuxKckoro anen-
NAUMOHHOTO  AAMMUHWUCTPATUBHOrO cypa. ABTOp
NPU3HAEeTCA, YTO eLle ABaALATbL M AaXKe AeCATb neT
Ha3ag, No3nuMA, BbICKAa3aHHAA B CTaTbe, «Cama Nno
cebe cumTanacb ByHTapCKOM U gaxke onacHoOM», no-
CKONbKY «pa3bmpaTensCcTBO B HALLMOHANBHOM cyae
N ero 3aKOHHOCTb PEryiMpyloTCcA, B NepByto o4ve-
peab, KOHCTUTYyUMeN, a, 3HAUYUT, CBA3AHbI C HAPOA-
HbIM CYBEPEHUTETOM, NO3TOMY HALMOHANbHOMY
cyny 6b110 HENPOCTO ONepeTbCa HA MEeXAYyHapoa-
Hble HOPMbl U Uenu, ycTaHaBanBaemble KoHBeH-
unen». B 3akntoueHnn cyaba MNapuc genaet BbiBOA,
yto «[6]narogaps BAMAHMIO KOHBEHUMN, aAMUHN-
CTPaTMBHbIM CyA CTan CyAOM, 3aLLMLLAIOWMM OC-
HOBHble NpaBa, CYy40M NpPaB Ye/I0BEKA, BbINONHALO-
MM CBOKO MUCCUIO ANA obLuecTBa».

MaTtepuan cyabmn B oTcTaBke CumoHbl Fabopbto,
onpeaenunsLlen CBOK MUCCUIO B CNOCOHCTBOBAHMM
NpobyKAeHMI0 eBPONEeNCcKOro CO3HaHMA U B pac-
NPOCTPAHEHUM KynbTypbl KOHBEHLMW, NOCBALLEH
B/IMAHUIO NocnefaHen Ha chepy dpaHLy3CKON yro-
JIOBHOM IOCTULUMM N NPABOCO3HAHME, @ TaKXKe BO-
NPOCy He3aBMCUMMOCTU HALMOHANbHbBIX CYAEN U UX
pPO/N B 3aWMTe NPaB YeNoBeKa HAa HALUWMOHANIbHOM
ypOBHe.

B cTaTbAX HET HM cnoBa O HeObXoAMMOCTU 3a-
WMTbl cyBepeHuTeTa PpaHuMM OT HaCTynaeHwuA
KOHBEHUMOHHbIX NpaB 4enoseka. Ckopee Hao-
60pOoT, TaKaa NO3ULMA C CapKasMOM Ha3blBaeTCA
«ByHTapCKOM» U3 Npownoro. B aTom akTyanbHOCTb
N «3KCTPEMM3IM» NO3ULMI ABYX NpeacTaBuTenei
cypenckoro coobuwecrtsa paHunmn, NOCKonbky Poc-
CUA CerogHA HaxoauTca Tam, rae PpaHuma Haxoam-
Nlacb — N0 XpOoHONOrMM cyabu MNapuca — gecatTb Uan
Aaxke ABaALATb /IeT Hasaga,.
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KoHBeHUuA 0 3awwuTe NpaB YeNI0BEKA U OCHOBHbIX
cBoboa 1 cepbesHble U3MeHeHUA B chepe yroloBHOM
tocTuumumn dpaHuum

AHHOTauumA

[aHHbIA MaTepunan NocBALWEH BANAHUIO KOHBEHUUMU O
3alLMTe NpaB Ye/loBEKA M OCHOBHbIX cBob6oA Ha dpaH-
Lly3CKMI YyroNIOBHbIN NPOLLECC M NPABONOPAAOK, @ TaKKe
HE3aBMCMMOCTU HaLMOHANbHbIX CYAel N UX POoan B 3a-
LWMTe NpaB YesoBeKa HA HALMOHAIbHOM YPOBHE.

KntoueBble cnoBa: KoHBEHLMSA O 3aLLMUTE NpaB YesloBeKa
M OCHOBHbIX CBO60OA, Yro/IoBHas IOCTULMSA, MPUMEHEHME
HOPM MeXKAYyHapOoAHOro NpaBa B HaLMOHaNbHbIX CyAax.

CumoH lMNabopobio

MpeacepaTtenib NOYETHOM Nanatbl AnennAaumMoHHoro cyaa Mapuika,
Of1Ha 13 OCHoBaTesnel accoumaumnm «EBponenckmne cyapm 3a
AeMOKpaTuio n ceoboay»?

Email: simone.gaboriau@yahoo.fr

European Convention on Human Rights and Major
Changes in the Sphere of French Criminal Justice

Abstract

This material is devoted to the influence of the Conven-
tion for the Protection of Human Rights and Fundamen-
tal Freedoms on the French criminal procedure and the
rule of law, and to the role of national judges, their inde-
pendence, in protection of human rights at the national
level.

Key words: Convention for the Protection of Human
Rights and Fundamental Freedoms, criminal justice, do-
mestication of international law.

1 Simone Gaboriau, President of the honorary chamber of the Court of appeal of Paris (chambre honoraire de la
Cour d’appel de Paris), a founding member of the European Magistrates for Democracy and Freedom (MEDEL).
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KOHBEHLUMA O 3ALLUTE NPAB YE/IOBEKA U OCHOBHbIX
CBOGO/] U CEPbE3HbIE U3MEHEHUA B COEPE YIOJIOBHOM
ICTULUUUN PPAHLUNY

BBepeHue

KoHBEHUMSA O 3almTe NpaB YenoBeKa M Oc-
HOBHbIX cBob6oA, (Aanee — KoHBeHuMA), pa3pabo-
TaHHasA B Npoao/keHue Bceobulel geknapaumm
npaB Ye/sioBeKa?, CTana NepBbIM MeXAyHapPOAHbIM
AOrOBOPOM, MO KpamHen mepe Ha eBpOnemcKkom
NPOCTPAHCTBE, KOTOPbLIM HasfaraeT Ha Kaxaoe ro-
CyAapCcTBO—y4YaCTHMKa 0b6aA3aHHOCTM B 0bnacTu 3a-
WMTbl NPaB UHAMBUAA, B OTINYME OT APYrUX MHO-
rOCTOPOHHMUX [AO0rOBOPOB, NPEeAyCMATPUBABLLUX
MeKrocygapcTBeHHble 0683aHHOCTH, cobatogeHme
KOTOPbIX 06ecneymBanock B3aMMHbIM KOHTPO/IEM.

3TOT MeXKAyHapOAHbIM [A0roBop HOBOro 06-
pasua 6bin nognucaH rocygapcteamum-yneHamm Co-
BeTa EBponbl 4 HOA6psa 1950 roga u BCTynuA B cuay
3 ceHTAb6pa 1953 roaa. Nocpeactsom 31o KOHBEH-
LUK rocyaapcTBa—y4aCTHUKN NOATBEPANN KCBOIO
rNyboKyo NPUBEPIKEHHOCTb OCHOBHbIM cBO6OAaM,
KOTOpble ABAAKTCA OCHOBOM CNpaBeA/IMBOCTU U
BCceobLero mmpa u cobatogeHne KoTopbix Hanayy-
lwmm obpasom obecneumBaeTcs, C O4HOM CTOPOHbI,
NOAJIMHHO AEMOKPATUYECKMM MOJIMTUYECKMM pe-
XMMOM U, C APYroii CTOPOHbI, BCEOOLWUM NMOHMMA-
HMEM 1 cobnogeHnem MpaB Ye/0BEKA, KOTOPbIM
OHU NPUBEPIKEHDIY.

! Mepesopg MeaHoBa f. [lpumeyaHue om asmopa: B
X04e fOaNnbHENWMUX pPacCy:KAeHun byayT caenaHsl
KPUTMYECKME 3aMeYaHUA MO NOBOAY HbIHELHEN cu-
Tyaumn Bo ®paHumnun. Peub He naet 06 U3NOKEHUM
MCKOHHO dpaHLy3cKnx npobnem, HO 0 TOM, YTOObI
npeaenbHoO ACHO NPOAEMOHCTPUPOBATb, HACKO/bKO
BE/IMKO 6blN0 BHUMaHWE, NMPUKOBaHHOe K ¢dyHAa-
MeHTa/IbHbIM OCHOBaM 0OO6LLEcTBa B APEBHMUX rOCy-
[apCcTBax U B COBPEMEHHbIX AeMOKpaTuax. bopbba
3a Ux cobntogeHne 3a4acTyto HeobxogMma; HU OAMH
NPUHLMN B 3TO 061aCTM 40 KOHLA He pPeann3oBaH,
M NOSTOMY BO3MOXHOCTU NPaBa AOMKHbI ObITb BCEr-
[a roToBbl K MOOUAU3ALMM.

2 Bceoblwan [leknapauna npas YenoBeKa, OOHUM U3
coCTaBuTENEe KoTopoi 6bin dppaHLy3ckuii bopel, 3a
cBoboabl PeHe KacceH, npososrnaweHa leHepanb-
Hol Accambneeit OOH 10 aekabps 1948 roaa.
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MoTtpeboBanock 24 roaa, 4Tobbl PpaHuUUA, «po-
OVHA npaB yenoseka», patuéunumposana KoHBeH-
uMto: patuduKauma npousolna TONbKO Jnlb 3
mas 1974 roga. CnycTa HECKOJIbKO 1eT, 2 OKTAbps
1981 roga, nocpeacTBOM paTUdUKaLMmM NyHKTa 25
KoHBeHUMK, BbINO NpesocTaBAeHO MPaBo HA MNo-
4a4y WHOMBUAYaANbHbIX Kanob, 4YTO MO3BOAWUO
OKOHYaTesIbHO ObITb YBEPEHHbIM B TOM, YTO PpaH-
LMA cTana NnosIHOMNPaBHOM yyacTHULEeN KoHBeHL UM,
MoTtpeboBanocbk 6onee 30 net, 4TobbLI OHECNEUUTD
pUanNYecKkne rapaHTum cobnoaeHua npae, rapaH-
TMpyembix KoHBeHUMEN, 3aLLMTa KOTOPbIX Oblsia A0-
BepeHa EBponelickomy Cyay no npaBam YenoBeka
(nanee — Esponeiickuin Cya; Cya). OduumanbHO
pasmeuleHHbIN 20 anpena 1959 roga Bo ®paHumm,
B CTpacbypre, EBponerickunia Cya ctan LeHTPOM eB-
pPONencKoro NpaBoco3HaHmn>,

3aABneHNEe O HaApyLeHMM NpaB YenoBeKa oa-
HUM W3 rocygapcTB—y4YacTHMKOB nogaetca B Cypg,
NGO rpaxKAaHUHOM, YbM NpaBa HapylleHbl, 1nbo
APYTMM rocyaapcTBOoM (3a Bce BpemMs CyL,ecTBoO-
BaHMA Cyaa rocygapctBamu 6b110 NOJAHO NvWb
nopsaKa ABaauaT 3asBaeHuni). Ha ceroaHsawHum
AeHb 0bbeanHeHune 47 rocyaapcte—uneHos CoBeTa
EBponbl NnpeaocTaBnsieT BO3MOXKHOCTb Honee yem
BOCbMWUCTAaM MWUANIMOHOB Ntogeit obpatutbcs B EB-
ponelickuin Cyg 3a 3awmTon ceomx npas. K HacTo-
Awemy momeHTy Poccuiickaa Peaepaumsa, Typums,
NTtanus, PymbiHnA 1 YKpanHa ABNAIOTCA MaBHbIMM
«MNOCTaBLMKaMMN» Kanob. B TeyeHne nocnegHux
natuaecsaty net Cya BHEC UCKIOYUTENbHBIA BKAAM,
B pasBuMTME W 3awuMTy npasB u csobog B EBpone.
TonbKo nocne BbIHECEHUA MHOXKeCTBA NOCTaHOBe-
Hu, EBponeiickmin Cya nobyaun rocyaapcrsa—
Y/NeHbl U3MEHUTb CBOE 3aKOHOAATE/NIbCTBO TAKUM
obpazom, 4TOObl OHO COOTBETCTBOBA/IO NPaABOBbIM
nosuuymam Cyga.

3 PeHe KacceH, byayum 3amecTutenem npeacegarens
¢ 1959 roga no 1965 rog, cran BnocneacTsnm npea-
cepatenem Cyaa snaoTb Ao 1968 roga.
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Bo ®paHumu npaktuka EBponeiickoro Cyga
Nerna B OCHOBY MHOIMX U3MEHEHWI B 3aKOHOAa-
TeNbCTBE, B 0COBEHHOCTU B YrosI0BHOM chepe: npo-
cnywmsaHue TenedoHHbIX NeperoBopos, NPaBo Ha
3aWmTy, rapaHTMA 6ecnpucTpPacTHOCTM CyAbW, PO/b
NPOKYpaTypbl B YrONOBHOM MnpoLecce, yBarkeHue
4eCcTU M [OCTOMHCTBA 334€ep’KaHHbIX, pAg HOPM
YrONOBHO-NPOLECCYaNbHOrO NpaBa, NepBUYHOE
3ageprkaHue. locnegHemy NyHKTY A yaento oc-
HOBHOE BHMMAHWE B 3TOW CTaTbe, NOCAE TOro Kak
NPOAEMOHCTPUPYIO, K KAKOW peBontounmn Bo GppaH-
Lly3CKOM NpaBe — B YaCTHOCTW, B OTHOLUEHUWN POAU
cyabw — NnpuBena umnnemeHTauna KoHseHumu.

1. EBponeiickaa KoHBeHUMA No npaBam
YyenoBeKa: peBoNLUA* B COOTHOLIEHUMU CUN
MeXAay BeTBAMMU BNACTU

Esponeickaa KoHBeHuMA obbeauHsaeT Bce ro-
cypapctea—uneHbl Coseta EBponbl U coctasnsaer
nx obuwee ropmuanyeckoe JocToAaHne. Bo Bcex aTux
rocygapcrsax umnaemeHtauma KoHBeHUMKM BO
BHYTPEHHME NpaBOBble CUCTEMbI NPUBeNa K cylle-
CTBEHHbIM U3MEHEHUAM KaK B OTHOLUEHUAX MeXKay
OCHOBHbIMW BETBAMMW BAACTU, TaK U B npoueaype
CO34aHUA IPUANYECKUX HOPM.

Jdanee A HamepeHa noBeAaTb O TEX USMEHEHMUAX,
KoTopble npeTepnen ¢paHLy3CKMA NPaBONOPAAOK
B pes3y/abraTe UMNAemeHTaluum, Hayas C KpaTKoro
onucaHuA GpaHLYy3CKON CUCTEMbI NPaBOCYAUA.

1.1. Kpamkaa xapakmepucmuKa cucmemeol
npasocyous eo $paHyuu u cmamyca
mazaucmpamos

Cuctema opraHusauuum npasocyama Bo Ppax-
UMM ABNAETCA OTPAXKEHMEM CNOXKHOM UCTOPUK ee
CTAaHOB/NIEHWA, KOTOpAsa MNpuBena K ABONCTBEHHO-
CTW topucamkumii. C OA4HOM CTOPOHDI, CyliecTsyeT
CUCTEMA aAMUHUCTPATUBHbBIX CYA0B; 3TO — UHCTaH-
UMK, B KOTOPbIX K OTBETCTBEHHOCTM MOTYyT ObiTb
npusneveHbl npeactasuteny nybamMyHoM BnacTw,
B 0COBEHHOCTWN rocyaapcTBo M NybanyHaA agmu-
HucTpauma. C gpyron, — cuctema cyaos obuuen
IOPUCAMKLMKN, KOTOpaA npeaHasHayeHa AnAa pas-
pelweHna CNopoB, BbITEKAKOWMX U3 TParKAaHCKO—

4 AsTOp ncnonbayet ¢dpaHLy3cKoe CNoBO
«bouleversement», 4To [LOCNOBHO NepPEBOAMUTCA Kak
«MNepeBopoT», KNOTPACEHUE» (Npum. pes,).
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NPaBOBbIX OTHOLLIEHUI, KOMMEPYECKUX U COLLMasIb-
HbIX. Cyabl 06LEeN OPUCANKLMU TaKKe NPUMEHAIOT
YrONOBHOE MpPaBO; YroNOBHaA HCTULMA peluaeT
BOMPOC OTHOCUTENbHO BUHbI INLA, HAaX0AALLErocs
nog, cneacTBuMeM, a B C/lyvae A0Ka3aHHOCTU BUHbI,
OHa peLlaeT BONPOC O MePEe HaKa3aHUA.

Ha BeplwuvHe uepapxuu agMUHUCTPATUBHOM
FOCTUUMM HaxoauTcs [oCyaapCTBEHHbIN COBET, BO
rNaBe e CUCTEMbl CyAOoB 06LEeN PUCANKLUN —
KaccaumnoHHbIl cya,

3TN ABe CUCTeMbl TaK¥Ke pacnosaratoT pasiny-
HbIM CyAEeMCKMM Kopnycom. Pasnnuma Bblparka-
loTCA B cUCTeMe oTbopa cygen M UX KapbepHom
pocte. O4HUM M3 NaBHbIX OTIMYUI, OOHAKO, AB-
naetca 1o, YTo B KOHCTUTYUMM eCTb NOJIOXKEHMUA O
cyabax obuwel opucamKLnmn, B OTINYNE OT cyaei
aAMWHUCTPATUBHOMN CUCTEMbBI, KOTOPble B HEN He
YyNOMMHaloTCA.

CraTyc cypeit cuctembl cyaoB obLLEN HOPUCAMNK-
UMM B 0BLLMX YepTax onmcaH B KOHCTUTYUUM, KO-
TOpana MNpPoOBO3r/NalaeT He3aBUCMMOCTb cyaebHoM
BNACTU. ITO HE 03HAYAET, YTO AAHHbIN NPUHLMN HE
OTHOCUTCSA K CyAbAM agMUHUCTPATUBHOM CUCTEMDI,
O4HaKO OH He 3akpenneH B KOHCTUTYyUuM, XoTa U
npusHaetca. HesaBMcMMocCTb 3TUX cyaden obecne-
ymBaeTcs 06blb4asmM, a KOHCTUTYLMOHHbIN COBET,
OpraH KOHCTUTYLMOHHOIO KOHTPO/A, MPOBO3I/a-
CUN NPUHUUN KOHCTUTYLUMOHHOW HE3aBUCUMOCTMU
aAMWHUCTPATUBHbIX Cya0B>.

KOHCTUTYUMA npoBO3r/iallaeT, YTo Ccyabu Cu-
CTeMbl CyZ0B 06LWEN PUCANKLNKN ABNAIOTCA Xpa-
HUTENAMMU JNINYHOW cBobOAblI 4YenoBeka. Kpome
TOro, B Hel CKasaHo, YTO OHM obecneymBatoT Co-
6ntoaeHMe NPUHLMMA, COMTAaCHO KOTOPOMY «HUKTO
He MOXeT ObITb 3a4eprKkaH, MHayYe KaK No nocra-
HOB/JIEHMIO CcyAa». ITOT MPUHUMN COCTaBAAET WC-
K/IOYUTENIbHYIO KOMMNETEHLMIO CyAel cyaoB obLei
IOPUCANKLMKN KaxKAablii pas, Korga To Uan MHoe no-
CTAaHOBJ/IEHME MOXET COAepKaTb MOCAraTeNbCTBO
Ha NMYHyto cBoboay.

B HeKoTOpbIX CTpaHax, Takux, Kak benbrus u
NTanua, cuctema npaBocyams COCTOUT U3 eANHOro
Kopnyca MarMcTpaTtoB, YacTblo KOTOPOro ABASAOTCS
NPOKypopbl (OHM NpeacTaBAAOT NPOKypaTypy)®

5> Conseil constitutionnel, décision n° 80-119 DC, 22
juillet 1980, p.46.
¢ Magistrats du parquet (¢p.).
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N cobcTBEHHO cyabu’. B TeyeHne CBOel Kapbepbl
Nob0oM cyaba MOXET NpoAoKuTb paboty B npo-
KypaTtype n HaobopoT. A, Hanpumep, Hayana CBOK
Kapbepy B NpOKypaType, rae npopaborana HEKOTO-
poe Bpemsa, NOCae Yero 3aBepLlinaa Kapbepy B Ka-
yecTBe CyabM.

KOHCTUTYLMOHHDBIN COBET cuYMUTaeT, 4YTo «cypeb-
HaA BNacTb BKAOYaeT B ceba 04HOBPEMEHHO MpPO-
KypopoB M cyaen»®. Mexay Tem, NpokypaTtypa
noaumHaetca MuHucTepcTsy toctuumn. NocnegHee
B CBOI oyepenb MOXKeT AaBaTb PeKoMeHAauuu
NPoOKypaType, NpuMyem Kak oblime, Tak U BNosaHe
KOHKpeTHble. Takum obpasom, Habnogaetca oye-
BMAHOE MPOTUBOPEYME MeXAy NOAYUHEHHOCTbIO
NPOKYpPaTypbl U HE3aBUCMMOCTbIO cyaebHOW Bna-
ctn. MoctaHoBneHua Esponelickoro Cyga no npa-
BaM Yenoseka (B 0COBEHHOCTM NOCTaHOBNEHUE MO
aeny «MyneH npomus ®paHyuu» ot 11 HoAbpA
2010 ropa®) ykasbiBalOT Ha AaHHbIA HeAoCTaToK
dpaHLUy3CKON NPaBOBOM CUCTEMbI, U3MEHEHUA B
KOTOpPOM HeT U no cel geHb. MNpobnema cratyca
NPOKYpPaTypbl U CTENEHU ee CBA3M C UCNONHUTENb-
HOWM BNACTbO — OCTPbIN BONpoc Ana PpaHumm.

1.2. KoHmpone 3a coomeemcmeuem
HAYUOHANbHO20 3aKOHOOamenobcmea KoHeeHyuu

@®paHuy3cKaa npaBoBaA cucTema He NPOBOAUT
HUKAKMUX pasfeneHni mexkay HauMOHa/IbHbIM M
MeXAYHapoAHbIM NpaBonopAaKamu, MOCKONAbKY
ctatba 55 KOHCTUTYuMWM rnacut, 4to «patuduum-
poBaHHble MeXKAyHapOAHble A0roBopbl U corna-
LWEeHNs ¢ MOMeHTa nx oduumanbHon nybamnkaymm
UMelT NpuopuTeT nepes BHyTPEHHMM 3aKOHOAa-
TeNbCTBOM...»

Kpome TOro, ans KOHCTUTYLMOHHOro coseTal’,

7 Magistrats du siege (¢p.).

8 Conseil constitutionnel, décision no 93-326 DC, 11
aolt 1993. KOHCTUTYLMOHHbIN COBET NOBTOPWUA 3Ty
e nosmymio B noctaHosneHum ot 20 uiona 2010
rofa no NoBoAy 3afeprKaHus, KoTopoe byaeT aHanu-
3MpPOBaTbCA HUXKE.

® Moulin c. France, requéte no 37104/06, 23.11.2010.

10 B noctaHoBneHuu oT 15 aHBapa 1975 roga (décision
no 74-54 DC, 15 janvier 1975) KOHCTUTYUMOHHbIM
CoBeT 06paTM/ BHMMAHWE HA TO, YTO eMy He Npu-
HaganexaT Kaknme-nmbo nonHomouma B 061acT KOH-
TpONs 3a COOTBETCTBMEM HALMOHA/IbHOIO 3aKOHO-
natenbctBa KoHBeHuuMn. danbHelwne obcyKaeHns
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TNAaBHOMO OpraHa KOHCTUTYLMOHHOFO KOHTPOAA BO
®paHLUMWK, HE CYLLECTBYET NOHATUA KKOHBEHLUMOHA-
NIM3Ma», TO eCTb CTEMEHU COOTBETCTBUA BHYTPEH-
Hero 3aKOHOAaTeNbCTBA NONOXKEHMAM KOHBEHLUM.
KOHTPO/Ib OCYLLECTBAAETCA MCKAOUYUTENBHO 33
«KOHCTUTYLIMOHHOCTbIO» BHYTPEHHEro 3aKoHOoAa-
TeNbCTBa.

Takum 06pa3om, KOHTPOJIb 33 COOTBETCTBMEM
3aKoHOB KOHBEHLMM BO3naraetcA Ha noboro cy-
Ablo B COCTaBe CyA08 06LLen PUCAMKUNN UAN aS-
MWHUCTPATUBHbIX CYA0B, Ha KaKoM Obl YypOBHE OH
He HaxoamcA. TaKoM KOHTPOJIb MOXKET BblpaXKaTbCA
AaXe B OTMeHe 3akoHa', npoTusopevawero Kox-
BeHUMM. O4yeBMAHO, TaKaa npoueaypa KOHTPOAA
ocyluiecTBnAeTcA nof pykosoactsom KaccauuoH-
Horo cyaa wam focyaapCTBEHHONO COBETA.

MonesHo B 3TOM CBA3U COCPEAOTOYUTb BHUMA-
HWe Ha cneunduKe NOpALKA OCYLLECTBEHUA Npa-
BOCYAMA, Kacalowerocsa, B YaCTHOCTU, paccMoTpe-
Hua gen KaccauMoHHbIM cyaom. Takon nopsaaok
nossosfeT KaccauMOHHOMY cyay BecTU Auanor
C HUXKECTOAWMMU CyAamKn; Hanpumep, Bpemsa oT
BPEMEHM HEKOTOpble anenNAUMOHHbIE CyAabl He
CneayoT NpakTMKe KaccaumoHHOro cyaa, YTo npu-
BOAMT K TOMY, YTO BbILIECTOAWMI Cya, BHOBb A0/-
YKEH NPUBOAUTb OTKNOHAOLWMECA NO3ULUU HUMKE-
CTOALMX CYA0B K 06LLEMY 3HAMEHATENIO.

O6wWwui NpUHUKUN, NPUMEHAEMbIN KO BCEM pac-
CMaTpMBaeMbIM fieslaM, 0COBeHHO BaXeH B 0bna-
CTM NpUMeHeHMA KOHBEHLMM, B YaCTHOCTK, KOraa
KaccauMoHHbIN cyn Bpemsa OT BPEMEHW NOATANKK-
BAeTCA CyAaMu 0bLLEN OPUCANKLMM K USMEHEHWIO,
3a4acTylo pafMKanbHOMY, CBOEW W3HAYa/lbHOM
NpPaBOBOM OUEHKWU Aena. I3To HabaoaeHWe NoKa-
3bIBAET 3HAYMMOCTb 3P PEKTUBHOM HE3ABUCMMOCTH
CYA0B KaK OT NONIMTUYECKOM BNACTH, TaK U OT Bbllle-
CTOALUMX CYAOB.

3TOro Bonpoca 6binM BNOCAeACcTBUN Bbl3BaHbI NOCTa-
HoBNeHMeM oT 29 gekabpa 1989 roga (décision no
89-268 DC, 29 décembre 1989).

11 KaccauunoHHbIl cya B nocTaHoBAEHUM OT 24 mana 1975
roga no geny «Coceeme Kaghe ak Babp» (Société
des cafés Jacques Vabre), Bbickaszasca o npuoputerte
MeKAYHapPOAHbIX 4OroBOpoB (B 0cOBEHHOCTU B pam-
Kax EBponelickoro skoHommueckoro coobuiectsa)
Hag, HaLMOHaNbHbIM NMPaBOM.
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1.3. Hoeas 3pa pa3deneHus enacmeli

CraTtba 16 [leknapauunm npas YyesioBeKa U rpax-
AaHnHa 1789 ropa rnacut: «O6uecTtso, roe He
obecneyeHa rapaHT1A NpaB M HET pasgeneHna Bna-
cTen, He nmeeT KoHCTUTyumnm». 3T0 TO, YTO 0b6pa-
3yeT BO PpaHuMM NpUHLMN pa3geneHnsa Bnacteu,
KOTOpbIN, HaunHaaA ¢ Pesontounm 1789 roga, Tpak-
TOBAJICA KaK 3anpeT cyAam OTMEeHATb 3aKoHbI. Tpa-
AVNLMOHHO CYAbA CYNTANCA — COMNIACHO 3HAMEHUTOMN
dbopmyne MoHTECKbe — NPOCTO HAMPOCTO «PTOM
3aKOHa». Hawa cuctema npepoctaBnsana cyabam
OorpaHW4YeHHoe NPaBoO UHTePNPEeTUPOBaTb 3aKOH U
KOHTPO/IMPOBaTb ero UCNOoAHEeHUe.

Takum o06pasom, BMNOAHE MNOHATHO, YTO OCY-
LecTBNeHNEe CyAaMMn KOHTpoAna 3a cobnoaeHnem
NoNOXKeHUM KOHBEHUMM CNPOBOLMPOBANO Hanpsa-
YKE€HHble OTHOLWIEHMA C 3aKOHOAATENbHOW U UCnon-
HUTENbHOW BETBAMMW BNACTU. [leMCTBUTENBHO, naen
TOro, YTO CyAbW CBOMM pelleHMemM MOryT OKasaTb
CylecTBeHHOe BAUAHME Ha 3aKOHOAATeNnbCTBO U
AaXKe OCTAaHOBMUTbL AENCTBME 3aKOHOB, bBblna npu-
HATa He 6e3 conpoTMBaeHnA. U 4TO BaXKHO, 3TO CO-
CTaBnAeT He GaKy/NbTaTUBHYIO, @ CAMYIO YTO HU HA
€CTb MMNepaTUBHYIO 06A3aHHOCTb ANA Cyaen, Ko-
TOPYHO OHUM B MOTHOM Mepe A0/KHbl OCYLLECTBAATD.

Takum obpasom, mcxogAwas M3 Napasn3ma
WUCTOYHMKOB NpaBa U Mepapxmm BHYTPU HUX U PYKO-
BOACTBYIOLLAACA MPUHLUNOM NpUoOpUTETa MeXKay-
HapOAHbIX A0roBOpPOB cyaebHana NpaKTMKa nocpea-
CTBOM KOHTpONA 3a cobntogeHnem noNOoXKeHUM
KoHBeHUMM cnocobcTByeT CTaHOBAEHWUIO HOBOrO
npasonopsaaKa. PasgeneHwe Bnacte WHKOpMoO-
PUPOBaAHO B 3TOT NAKOPAZIN3M, UHULMNPOBAHHbIN
3aKOHOZATENIbHOM M UCMONHUTENIbHON BNACTAMM.
Ecamn 3TOT HOBbIM TUN KOHTpPONA M byaet npenaT-
CTBOBaTb UX COBCTBEHHbIM MHULMATUBAM, TO B /HO-
6oMm cnyyae MMEHHO 3aKOHOAATeIbHAA U UCNOTHK-
TefibHaA BAACTb M3HAYasbHO OTKA3aAMCb OT 4acTu
CBOEro CyBepeHuTeTa B NOAb3y MeXAYHapoAHbIX
WMHCTUTYTOB, NPOBO3MNAaCUB NPUBEPIKEHHOCTb GYH-
AAMEHTaNbHbIM NPUHLMMNAM. Takum obpasom, mx
BOJIAl, peanunsyeTca, HeCMOTPA Ha Kanpu3sbl NOAUTU-
4YeCKOM KOHBIOHKTYPbl U 06LLECTBEHHOIO MHEHUA.

TakoBO pa3geneHune BnacTel B yHMBEPCAZIbHOM

12 KoTopas cocTaBaseT HeoTbeMIEMYIO YaCTb «KOHCTU-
TYLMOHHOro 6/10Ka», TO eCTb HOPM NPaBa, UMEIOLLMX
BbICLUYHO HOPUAMYECKYIO CUATY.
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coobulectBe, 0b6beAUMHEHHOM OOWMMU LIEHHO-

CTAMMN.

2. 3BonoOLUA YroNOBHOrO npouecca ®paHuum
noa snuaHnem KoHseHuuu n ponb cyaos
obLen pPUCAUKLMN: CUMBOAUYECKUIT Npumep
MHCTUTYTa 3aAepXKaHusA

Pedopma mnHcTUTYTa 3agepkaHua B 2011 roay
ABNAETCA, HaBepHOoe, Hanbonee yaayHbIM Npume-
pom 6naronpuATHOro Bo3aencTsna KoHBeHUUM Ha
Haly NpaBOBYI CUCTEMY B TOM, YTO KacaeTca 3a-
WMTbl Npas 1 csoboga,

3apeprkaHuWe B paMKax yroJIoBHOro pacciaenoBa-
HMA O3HayaeT NPUHYAUTENbHOE codepXKaHue nog,
KOHTPO/IEM MOMNLUMWU WU KaHZapMmepun auua,
noao3peBaemMoro B COBEpLUeHUM WAN NOMbITKe
COBepLUeHNA NpecTynieHna Man npocTtynka. Mpo-
OOMKUTENbHOCTb TAKOrO 33aJeprKaHMA He MOKeT
npesbiWwaTtb 24 yaca, HO MOXeT bbITb NpoasieHa 4o
48 vacos (72 yaca B cnyyae ¢ Hanbonee TAXKUMU
M CNOXHbIMM npecTynaeHnamu, 96 nam 120 vyacos
npwu yrpose TeppPOPUCTUYECKOrO aKTa). ITa mepa
Haxo4MTCA NoA, NOMHbIM U MOCTOAHHbIM KOHTPOAEM
CO CTOPOHbI CyAebHbIX BNacTen (NpoKypopa Unm cy-
Abmn).

MoMeHT 3ageprkaHMA O4YeHb BarKEH C TOYKM
3peHnA dyHOAAMeHTaNbHbIX NPUHLMNOB, TaK Kak
3TO NepBbIi MOMEHT B YrONOBHOM npoLiecce, Korga
noao3peBaemblit HAXO4UTCA B KOHGPOHTALLUK C pe-
NPEeccUBHbIM annapaTom rocyaapcTsa.

C anBapa 1993 roga npusHaBasnocb NpaBo 3a-
OEepXaHHOro — XOTA U OYeHb OrpaHUYeHHoe — Ha
pa3roBop C agBokaTom. OAHAKO oveHb HbICTpO
BCKPbINOCb, YTO 3Ta Mepa, 3HaYMTeNIbHbIM 0H6pasom
OorpaHWYeHHan U NnoABeprHyTan pa3HoOro poaa Ucka-
KeHUAM, bblna He[OCTAaTOYHOM U YTO 3aeprKaHue
«Ha ¢paHLY3CKMA MaHep» He COOTBETCTBOBA/O
HWU KOHCTUTYLMOHHO-MPABOBbIM TpeboBaHMUAM, HU
TpeboBaHMAM €BPONENCKMX HOPM NpPaB YenoBekKa.

2.1. KoceeHHasa kpumuka Eeponelickum Cyoom
hpaHyy3cKo20 UHCMuUMyma 3a0eprHaHusa u
Heobxodumocmob pecghopmbl

Bo mHorom nocne BbiHeceHusa EBponenckum
Cyaom noctaHoBneHua no aeny «Caady3 npomus
Typyuu»*3, B KOTOPOM KOCBEHHO — HO A,0CTaTOYHO

13 Salduz c. Turquie [GC], requéte no 36391/02,
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O4YEeBUAHO — ocyXaanca ¢GpaHuUy3CKUA WMHCTUTYT
3a4eprKkaHunaA, GpaHLy3CKMe IopUCTbl, Cyabu, afaso-
KaTbl CTaM HACTOM4YMBO YKa3biBaTb NpeacTaBuTe-
NAM roCyAapCTBEHHOW B/IAacTM O HeobxogMmocTH
pedopMbl MHCTUTYTa 3a4epXkaHWA B WHTepecax
YY4aCTHMKOB npouecca M npodeccMoHanbHbIX Cy-
aen. Cnepyet ckasaTtb, 4To B bonbwom ymcne no-
cTaHoBneHu Esponenckmnit Cya Bblpa3uma nosu-
UMIO, COMTAaCHO KOTOPOM, NOMOLLb aABOKaTa BO
BpemMA CAyWaHWi A0NXHA ObiTb HEOTbEMIEMOW
4aCTbHO MHCTUTYTA 3a4EPMKAHUA, YTO UHOM — coaep-
¥alWMiM B 3TOM OTHOLLIEHUM OrOBOPKMU — PEKUM He-
AONYCTUM, M 4TO NOMOLLb a4BOKATa HE MOXKEeT bbITb
3anpeweHa 6e3 BbIHECEHHOrO CyAbeln pelleHuA.
Tak, Hanpumep, B NocTaHoBAeHUM no aeny «Jalia-
HaH npomus Typyuu» EBponeiicknin Cya nepeumc-
NMN pAg Mep, KOTopble MOrn Hbl B NyyLwyto CTo-
POHY M3MEHUTb MHCTUTYT 3a4EepKaHunA, YKa3aB Ha
Te Mepbl, KOTopble Mor bbl NpeaNPUHATL A4BOKAT B
X04e 3afeprKaHUA CBOEro KAneHTa: «obcyaeHune
Aena, opraHM3auma 3alnTbl, NOUCK AOKA3aATENbCTB
B N0JIb3y NOA03PEBAEMOro, NOArOTOBKA K A0MNpPOCY,
noafepXka o6BMHAEMOro, HaxoAALeroca B MNcu-
XONOTMYECKN CNOKHOM CUTyauumn, U KOHTPOAb 3a
YCNIOBUAMMU €ro CoAeprKaHUA ABNAIOTCA TeMU Aelt-
CTBMAMM, KOTOPbIE AO/MKHO ObITb MO3BONEHO OCY-
LLeCTBNATb aABOKaTy H6e3 Kakoro-nmbo BmeLwwaTtens-
ctBa»*®. NMo3sununs EBponerickoro Cyaa 6bina Becbma
O/1HO3HAYHOMN.

Jebatbl nNo noBogy WHCTUTYTA 3aAeprKaHuA
CTann 0cob0o OCTpbIMM, KOraa AOCTOAHUEM [ACHO-
CTM CTaNN AaHHble, cornacHo Kotopbim B 2009 roay
4YMCNO 3a4epKaHUA AOCTUINO pekopaHon umudpbl —
oKkono 800 000 (792 093). d1a umdpa, o3By4YeHHas
OAHUM }KypHanmucTtom B Hadane 2010 roga, nsobnam-
4ynna BO /KM OOULMANBHYIO CTAaTUCTUKY, KOTOpas
TallHO MCKAKYana M3 obwero ymcna 3ageprkaHum
Te, KOTOpble NPOM3OWAN B CBA3U C JOPOXKHO—
TPAHCNOPTHLIMM MPOUCLIECTBUAMM, KOTOpPble CO-
CTaBNAIOT [0BO/IBHO MHOFOYMUC/IEHHYIO Tpynny
npaBoOHapyLWeHW. Kpome Toro, oH yTBeprKAaan, 4to
HeKoTopble 3agep)KaHma Hblin nNpoBefeHbl B He-
AOCTOMHbIX YCN0BMAX U 3a4acTyto 6e3 cobnoaeHua
YroN0BHO—MpoLeccyanbHbix TpeboBaHUA.

27.11.2008.
4 Dayanan c. Turquie,
13.10.2009,§ 32.

requéte no 7377/03,
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CpeactBa mMaccoBoi MHbOpMaLMK, NpeacTasu-
TENN opUaMYecKkux Nnpodeccnin, MHOroYnCAEHHbIE
rpaxgaHe 6bl1M B3BOJIHOBaHbI TEM, C KaKOM Nerko-
CTbO 3aZep’KaHMe NPUMEHANOCb AaXKe 3@ He3Ha-
YyuTenbHble NPOCTYNKU. Kpome TOro, B yronoBHOM
npouecce B CWYy HeAaBHUX WU3MEHEHWM, yCUAU-
Nacb BaKHOCTb $asbl NOAMLENCKOrO paccienosa-
HWSA, B XO4€ KOTOPOI GOPMUPYIOTCA TE INEMEHTDI,
Ha KOTOpbIX byaeT ocCHOBaHO 06BUHEHME NLA, Ha-
xoasuerocs nog cneacrenem. bonee yem Korga 6ol
TO HUM BbINO, 3a4epKaHue cTano pewatowei dpasomn
Yro/I0BHOrO MpoLuecca, YTo YyCUAWAo Heobxoau-
MOCTb M 3HAYMMOCTb MOMOLLM a4,BOKaTY.

MonuTnyeckas BNacTb, TEM HE MEHee, He Mpo-
Be/1a HUKaKnX pedopm.

2.2. OmKpbimaa KpumuKka PpaHyuu co CMopoHbI
Eeponelickozo Cyda u 8bixod ¢hpaHuyy3cKux cyooe
Ha apeHy

B 2010 roay ¢paHuUy3CcKue cyabl obLen topuc-
OVKUMK, B pe3ysibTaTe pacCMOTPEeHUA NOACYAHbIX
UM gen, npumeHus nosnumm Esponenckoro Cyaa,
NPULLAN K BbIBOAY O TOM, YTO 3aeprKaHne He COoT-
geTcTByeT TpeboBaHnAM KOHBEHLNM, B YACTHOCTH,
B TOM YTO KacaeTcA OTKa3a NpPaBOOXpaHuUTenen ao-
nycTUTb aABOKaTa B YrONOBHbIM NpoLecc.

30 utonsa 2010 200a KOHCTUTYLUMOHHbIN coBeT™
NPU3HaN HEKOHCTUTYLUMOHHbIM 3aKOH O 3aJeprKa-
HWWU, BO MHOTOM, NO NPUYMUHE OTCYTCTBUA B HEM
NonoxeHun o6 apdPeKTMBHOM y4yacTUM afBoOKaTa.
KOHCTUTYLMOHHbBIN COBET, 04HaKo, nepeHec Ha 1
ntona 2011 roga BcTynaeHue B CMAy CBOEro pelle-
HUWA, YTOObI y 3aKOHOAaTeNA 6bl10 BpeMa NPorono-
COBaTb 33 HOBbIM TEKCT 3aKOHA; TAKOM NepeHOoC BO3-
MOXeH BO $paHLy3CKOM npase npu cobaogeHnm
paga ycnosuiA'e.

15 KOHCTUTYLUMOHHbIA KOHTPOAb Haf BCTYNUBLIMM B
CUNly 3aKOHOM BO3MOXeH BO ®PpaHumm ¢ 1 mapta
2010 ropa 6narogaps «NPUOPUTETHOMY BOMpOCY
KOHCTUTYLLMOHHOCTU Y,

16 CraTbs 62 KOHCTUTYUMU, B YaCTHOCTW, rnacut: «[lo-
NloXKeHue, o06bABNEHHOE HEKOHCTUTYLMOHHbIM Ha
OCHOBaHMM cTaTbk 61-1 (B NopaaKe nocieayoLero
KOHTPO/IA — NPUM. pes,.), TePAET oPULUYECKYIO CUY
C MOMeHTa Nyb/aMKaLMM COOTBETCTBYIOWENO pelue-
HUA KOHCTUTYUMOHHOro coBeTa, Mbo ¢ Aathbl, ycTa-
HOB/IEHHOW B Takom pelleHMU. KOHCTUTYLMOHHBbIN
COBET onpegenseT yC/OBMA U CPOKM, B Mpeaenax
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14 okmsabpsa 2010 200a Esponeiickuin Cya Bbl-
Hec NOCTaHOBNEHWE MO Aeny «bprocko npomus
®paHyuu», B KOTOPOM YKasal, YTO «3a4epKaHHbIN
MMeeT NPaBO HAa MOMOLLb aZBOKaTa C MOMEHTa 3a-
AEepPrKaHUA, TaK XKe KaK 1 BO BpemaA J0NPOCOoB, U TeM
6onee, Koraa oH/a He 6bin/a NPOUHPOPMUPOBaAHDI
BN1ACTAMM O CBOEM NpPaBe XPaHUTb MoaYaHue (cmo-
TPM TaKXKe NPUHLMNLI, BblAeNEHHbIe B NOCTaHOB/e-
HUKM OT 27 Hosbpa 2008 roga no aeny «Candys
npomus Typyuu», xanoba Ne 36391/02, §§ 50-62,
noctaHoBneHUKn ot 13 okTabpa 2009 roga no geny
«/aliaHaH npomue Typyuu», sxanoba Ne 7377/03,
§§ 30-34, noctaHoBneHuu ot 9 pespana 2010 roaa
no peny «6o3 (Boz) npomus Typyuu», xanoba Ne
2039/04, §§ 33-36, U NoCTaHOB/MEHMM OT 2 MapTa
2010 roga no geny «Adamkuesuy (Adamkiewicz)
npomuse lonbwu», xanoba Ne 54729/00, §§ 82-
92)»Y7,

19 okmabpa 2010 200a, Konnerna no yronos-
HbIM Aenam KaccauMoHHOro cyaa BblHecna Tpu no-
CTaHOB/IEHWA, B KOTOPbIX ONpeaennaa Hosble yCno-
BMA 3aKOHHOCTU 3a4epKaHna: coobLueHne o npase
XPaHUTb MONYaHMe, y4acTMe afBOKaTa B A0NpOcax,
a TaKXe WHble GOpPMbl y4yacTMa afBOKaTa, KOTO-
poe — Aaxke ecnu pedb naet 06 opraHM30BaHHOM
NPeCcTynHOCTN — He MOXKeT BbITb OTNI0XEHO B OCO-
HbIX Cyvanax No peweHuto cyapu. Takum obpasom,
KaccaumoHHbIM cya, nNOATBEPAM/T HanpaB/ieHue
NPaBoONPUMEHUTENLHON MPAKTUKU HUMKECTOALLMUX
cypos. OH pewwnn, Tem He MeHee, NepeHecTn BCTy-
naeHue B CUNY pe3ynbTaTa CBOMX NPABOBbLIX OLEHOK
Ha 1 utona 2011 roga. Moao6HbIN NEPeEHOC, KpanHe
pegKkuii, 6bln MOTUBMPOBAH KoA/MernMen no yro-
NIOBHbIM Aefam COObpaKeHUAMU «OPUAMNYECKON
6e30nacHOCTU» U «HaANeXaluM OTnpaBaeHUneM
npaBocyaua», NPUHUMas BO BHMMaHME MO3ULMUIO
KoHcTuTyumoHHoro CoseTa M AUCKYCCUOHHBIN Xa-
paKTep npobnemoi.

B oTanume oT HemeAIEHHOTO MPABOBOrO Pe3y/ib-
TaTa peweHnn KOHCTUTYLMOHHOrO coBeTa, KOTO-
PbIY BblpaXKaeTca B /IMLLIEHUN OTMEHEHHOIO 3aKOHa
cunbl (4TO B CBOKO ovepeab NPUBOAUT K Npobeny B
npase), noctaHoBieHMe KaccaumMoHHOro cyaa npu-

KOTOPbIX BO3MOXHO 063KanoBaHMe NocneacTsuii He-
KOHCTUTYLLMOHHOTO MOJIOMKEHNAY.

7 Brusco c. France, requéte no 1466/07, 14.10.2010, §
45,
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BeN0o Obl K TOMY, YTO 3aKOH O 3aZep*KaHNKN OCcTancA
bbl B cune, ogHako OH Mor 6bl ObiTb AOMNOJHEH
NpaKTUKoON, cornacytowemncs ¢ TpebosaHnammn Kon-
BEHUMMN, KOTOpaa mMorna 6bl BOSHMKHYTb Ha OCHO-
BaHWKN 0ObIYHOIO NPaBUTENBCTBEHHOIO LIMPKYAApa.

dyHpameHTaNbHOE OTIMYMe peleHuna Kaccaum-
OHHOro cyga oT peweHna KOHCTUTYLMOHHOrO co-
BETa OTHOCUTCA K NpoLeaype HedonyCcKa afBoKaTta
K nog3awmnTHomy: KaccaunoHHbIN cya NOoCTaHOBUA,
YTO AOCTYN afBoOKaTa He MOMeT bObITb 3anpeLleH
abCTPaKTHOM CCbIIKOM Ha KaTeropuio npaBoHapy-
weHus, Tem bonee 6e3 peweHna cyabm, TOraa Kak
KOHCTUTYLLMOHHbIN COBET He 3aTPOHY 3TOT BONPOC
BOBCE, UCKIOUYMB TEM CaMbiM HAKT €ro HEKOHCTU-
TYLWMOHHOCTH.

HeobxoanMmo noavyepKHYTb, YTO peLleHMA KOoH-
CTUTYUMOHHbIX CyAOB He ABAAlTcA obs3aTenb-
HbiMW ans Esponelickoro Cyaa. MocnegHuit He-
OOHOKPATHO 3TO noATBepKAan'®;, aHaNorMyHyio
nosmumio 3aHsan n KaccaunoHHbit cya ®paHumm,
KOTOPbIN B Aefle KPUTUKU 3aKOHA O 3afeprkaHuu
noctynun bonee pagukanbHO, Hexenn KoHCTUTy-
LMOHHbI COBET.

18 Hanpumep, B gene «KomnaHuu “Open Door” u
“Dublin Well Woman” npotus UpnaHgum» (nocra-
HoBNeHMe oT 29 oKTabpa 1992 ropa), B KOTOpPOM
nepeg Esponerickum Cyaom NOCTaBUAN BOMPOC KOH-
dnunKkTa mexgy KoHseHuunit u KoHctutyumnen UpnaH-
OWW, NepBbli He cyen cebAa cBA3aHHLIM MO3ULMEN
BepxosHoro cyaa WpnaHgun. B aene «3eauHCcKU u
Mpadan, u foH3anes (Zielinski et Pradal et Gonzalez)
u Opyaue npomus ®paHyuu» (noctaHoBNEeHUE OT 28
OoKTbpa 1999 ropa) Cya yCTaHOBWA, YTO COOTBET-
CTBME OCMAapMBAEMOro 3aKOHOAATEeNbCTBA HaLMO-
HaNbHOM KOHCTUTYLMWU He ABAAETCA AO0CTaTOYHbIM
ANA NPU3HAHWA ero COOTBETCTBYHOLWUM TPeboBaHU-
Am KoHBeHuuun. B noctaHoBneHun ot 14 niona 2004
roga no geny «®oH laHHosep (von Hannover) npo-
mue lepmaHuu» EBponeickuii Cyg pewmnn He cne-
[0BaTb no3nuun denepanbHOro KOHCTUTYLMOHHORO
cyaa lepmaHum, KOTOpbIN — COCNaBLUMCL Ha cBoboay
CPeACTB MaccoBOW MHGOPMALUKN — peLuna, Yto 3a-
ABUTENbHULA KaK NybanyHas ¢urypa AoNKHa Tep-
MUMO OTHOCUTBLCA K 0BHapopoBaHuio doTorpadui,
ABNABLUEMYCA MPEeAMETOM KaNobbl. AHANOMMYHbBIM
obpasom, B gene «BaeHep (Wagner) npomus /lok-
cembypea» (noctaHoBneHue oT 28 uioHA 2007 roga)
EBponericknin Cya, 3aHAN MHYKO NO3ULMIO, HEXENU
KOHCTUTYLMOHHbIN cyA, B Aene 06 YCbIHOBAEHUM.
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2.3. Ucmopuyeckoe cpaxceHue mexoy
ucnoaHumenoHoli u cyoebHoli enacmamu c
yyacmuem Huxecmoauwjux cyoos

Konnerna no yronosHbim agenam Kaccaumow-
HOro CyAa, NPUHABLUAA YKa3aHHble Bblle MNOCTa-
HOBNEeHUA, npeacTasnaetr cobon nuwb ogHy K3
nanat aToro cypebHoro opraHa, KOTOPbIA TaKXKe
NPOBOAUT NAEHapPHble 3acefaHunA, ECIN XOUET NpuU-
AaTb peweHnto 6oNbWMIA BEC UK KOraa NPaKTUKa
pa3NYHbIX KOANEerni cyaa pasHutca. Kak 61 To HU
6b110, MMEHHO Ha NAeHapHOM 3acefaHun bbina
NnocTaBAeHa TOYKa B 3TOM MUCTOpUMU, O YEMm bypeT
CKA3aHO HUXKe.

Monntnyeckaa BeTBb BAACTWU, BbIHYXAEHHAA
KoHcTUTyuMoHHbIM coBeTom M EBponeiickum Cy-
AOM NepecmMoTPeTb 3aKOH O 3a4ep*KaHun, UHULUM-
MpoBana pPacCMOTPEHME HOBOrO0 3aKOHOMPOEKTa
B NapnameHTte. Ho He [0XMAAACH 3TOro, HUXKe-
cToAlWME Cyabl CTAaNM NPUMEHATb TEeOpPeTUYECKMU
AEVCTBYIOLWNI — COrNAcHO peweHnto KoHcTuTyum-
OHHOTO COBETa — 3aKOH O 334epXKaHWU C yYeTOM
TpeboBaHuin EBponenckoro Cyga. 9T0 NpuBesno K
LWMPOKOM ANCKYCCUM B lopMANYECKOM coobuiecTse
OTHOCUTE/NIbHO MPAKTUYECKOrOo NMPUMEHEHNA HOPM
bpaHLy3CKOro HauMOHANbHOrO MpaBa, HecoBme-
CTUMbIX C NONOXKEHUAMM KOHBEHLMW.

HekoTopble tOPUCTbI CYUTANN, YTO YKa3aHHble
CyAbl Hagnexawmm o6pasom NPUMEHUAN BaXKHbIN
NPUHLMN, COMTAaCHO KOTOPOMY 3alMTa NpaB Yeno-
BEKA HEe MOMKEeT ObITb OT/IoXKeHa. MUHUCTP t0CTH-
U1K, B CBOKO OYepeapb, BbICTYyNUA MPOTMB TaKOro
nonoxkeHua gen. OH Hanpasma BCcem NpeacrasuTe-
nam cypebHon snactm Bo ®PpaHumm (npokypopam
KaK agpecatam M CygbAM Ha MecTax B NopAAKe MH-
dbopmaumm, Kak 3To 06bIYHO NPOUCXOANT C LIUPKY-
NAPaMU) LMPKYNAP, B KOTOPOM YKasblBasoCb, Y4TO
«B PaMKax yros0BHbIX paccnefoBaHUn, MMEOLWMX
mecto o 1 utona 2011 roaa cnenyet AenicTBoBaTb
[06pPOCOBECTHO M B COOTBETCTBUM C YrosI0BHbIM
npoueccyanbHbiM KOAEKCOM, AEUCTBYIOWMM Ha
AAHHbIA MOMEHT...» U YTO «HEeobxo0umo MpuHu-
Mame 80 8HUMAHUE peweHuA cy0ebHbIX UHCMAH-
yuli (KoHcTUTYyLMOHHOrO coeTa U KaccauyMoHHOro
cyAa), Kacarowuecs, 8 moM 4ucse, speMeHu npu-
MEeHEeHUA coomeemcmeyouux HOpM, a Mpu He-
obxodumocmu, u 8onpoco8 docmyrnHbIx cpedcms
npasosol 3aujumel».

Takum o06pasom, UCNONHUTENbHAA BAacCTb 3a-
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HANQ YETKYD U BECKOMNPOMMCCHYIO NO3MLUIO B
3TOM OPUANYECKOM Cnope, KOTOPbI, OAHAKO, He
6bl1 OKOHYEH.

HekoTopoe Bpems B 3TOM 061aCTH Lapuna HeKo-
TOpasa NyTaHWLUa, MOCKONbKY CAeACTBEeHHbIe Cyaby,
PYKOBOACTBYACb MPaBONPUMEHUTENbHON MNPAKTU-
Ko EBponeickoro Cyaa, Tpebosanu, 4tobbl nonu-
umA obecneymBana yyactme afBoOKaT Npu Aonpocax
B XO4e 3aZepKaHnA, ogHaKo 3TK TpeboBaHMA 3a4a-
CTYIO HEe UCMNOHAMNCL, B TOM YUCAE NO YKa3aHUIo
JINYHO MUHUCTPA BHYTPEHHUX Aen.

14 anpens 2011 roga 6bIn NPOMYNbIMPOBAH
3aKOH O 33a4ep¥KaHWK, KOTOPbIA, OAHAKO, OOMKEH
6b1n BCTYNNUTb B cuny amwb ¢ 1 nioHa 2011 roaa.

15 anpens 2011 roga KaccaumoHHbIN cyg, Ha
nNeHapHOM 3aceflaHUK BbIHEC YeTbipe pelueHnn’®,
B KOTOPbIX NOATBEPAMN HECOOTBETCTBME AEUCTBY-
IoWen npoueaypbl  3agepKaHuma TpeboBaHMAM
KoHBeHLMK, a TaKKe yKasan Ha To, YTO NpaBoOBble
NocneacT8MA 3TUX peleHnit He MoryT BbITb OTCPO-
YyeHbl, 1 He0bX0AMMO, He A0XKNAAACL 1 NIOHA, NpK-
MEHATb «NpasuIa, CGOPMyINPOBAHHbIE 3aKOHOM B
4yacTm coobuieHmA 3aaeprKaHHOMY O NPaBe XPaHUTb
MONYaHMe, a TaKKe NpenocTaBaeHMA MOMOLLN aa-
BOKaTa?’ c Tem, YTobbl rapaHTMPOBATL COOTBETCTBUE
3TUX Mep eBPONENCKMM TpeboBaHNAMY.

[encTBnutenbHo, NOCPeaCTBOM 3TUX 4YeTblipex
NoCcTaHOBNEHMA nneHym KaccaumoHHoro cyaa
noaTBepAun He ToNbKo GaKT TOro, YTO AEMUCTBO-
BaBLUMI 3aKOH O 33a4epXaHWW BCeraa Haxoauacs
B NpoTtuBopeunn c TpeboBaHUAMM CTaTbn 6 KOH-
BEHUMW B TOM, YTO KacaeTcsA y4yacTua afBoOKaTa,
HO TaKKe Bblpasnn MHeHWe O TOM, YTO B Ciy4ae,
ecnu nos3vummn KOHCTUTYLMOHHOrO coBeTa M KO-
niernun no yronosHbIM genam KaccaumoHHoro cyga
He CcOBMNagaloT, HeaoMyCTMMO OTKA3aAbIBaTb BO
BPEMEHM BCTyN/IeHWe B CUNY CyAeOHbIX pelleHnn.
MNocneaHne AOMKHBI NPUMEHATLCA HEMEONEHHO,
NOCKOJIbKY Moc/ie peweHuin no genam «Canadys
npomus Typuyuu» v «JaliaHaH npomus Typuuu»
«rocyaapcrTBa-y4acTHUKM KoHseHumn 6binnm 064-

19 B Tpex nocTaHOBAEHMAX U3 YeTblpex KaccauMoHHbIN
cyA, NpU3Han AeWCTBUTENIbHbIMWU pelleHna, aHHYNK-
poBaBLUME 3a4epKaHuA, a B O4HOM — OTMEHMUA pe-
LeHWe, NpM3HaBLLee 3aAepKaHne 3aKOHHbIM.

20 HosBbli 3aKOH YyCTaHaB/AMBa, YTO B AOCTyNe aABOKa-
Ta He MOXKeT bbITb OTKasaHo 6e3 cyaebHoro pelle-
HUA.
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3aHbl PyKOBOACTBOBATLCA MPaBOBbIMU MO3ULNAMMU
Esponeickoro Cyaa, He A0KNAAsACh TOTO, KOrga Um
YKaXXyT Ha HeE0obX0AMMOCTb U3MEHEHWA 3aKOHOAA-
TeNbCTBa».

3a BClO UCTOpUIO NpUMeHeHUs KOHBEHLUWN 3TH
cobbITUA CTaNn OAHUM U3 Hanbonee APKUX Npume-
pPOB MPSAMOro BO3AENCTBMA €BPOMNENCKOro npasa
Ha HauMOHaNbHbIA NpPaBOMNOPAAOK, MNpuUBeALIEro
K 3awmTte ¢yHAAMeHTaNbHbIX CBOOOA, YenoBeka.
Mpu 3TOM 4Ype3Bbl4AMHO BaXKHYK POJb Cbirpana
cynebHas BnacTb, KOTopasa npeanoyna noaxoay
OTNIO¥EHHOM OTMEHbl HOPMATUBHbIX aKTOB NOAXOA,
HEenocpeACTBEHHOrO MNPUMEHEHUSA EBPOMNENCKUX
CTaHAapTOB NpaB Ye/0BeKa.

3TO NPOCAYKWUT HACTOAWMM MNPUMEPOM ANA
BCEX CyAel, NPU3BaHHbIX rAapPaHTUPOBATb JIMYHbIE
csoboapbl.

3aknioueHue

HenocpeactBeHHOe BOMOLWEHME B M3Hb NO-
noXeHunii KOHBEHUMKN O 3aluuTe NpaB YeOBEKA U
OCHOBHbIX cBObOA ABAsSieTCA 0bLlein mmuccuei Bcex
cynos B EBpone. 3To0 — BaxHelwas 0b6A3aHHOCTb
Ka)kgoro esponemnckoro cyapu. [puBeaeHHble B
CTaTbe NPMMeEpPbI ACHO AEMOHCTPUPYIOT, UTO He3a-
BUCUMOCTb CyaebHOIN BnacTu ABNAETCA OAHUM U3
BaXKHeNWmMx PpakTopoB B 3PPEKTUBHOM OCYLLECT-
B/IEHUWN 3TON 06A3aHHOCTW.

HeobxoanMmocTb  He3aBMCMMOCTU  cyaebHom
B/IACTU NPU3HAHA MHOTOYUCAEHHbIMU MeXKAYyHa-
POAHbIMWU OOKYMEHTaMW, B YacTHOCTM Bceobuuen
AeKnapaumein npas Yenoseka?!, MexayHapogHbIm
NaKTOM O rpaXAaHCKUX M NOAUTUYECKUX NpaBax??,

21 Cratba 10: «Kaskaplli yenosek, ANa onpeaeneHuns ero
npaB 1 0683aHHOCTEN M A1A YCTaHOBeHMA 060CHO-
BAHHOCTM NpeabABAEHHOTO eMy Yrol0BHOro 06BU-
HEHWS, UMeeT NPaBO, Ha OCHOBE MNOJIHOrO PaBEHCTBA,
Ha To, YTO6bI ero Aeno 66110 PACCMOTPEHO [NACHO U
c cobntogeHmem Bcex TpeboBaHWUIN cnpaBeaIMBOCTU
He3aBUCUMbIM U BeCNPUCTPACTHLIM CYyAOMY.

Cratba 14: «1. Bce nvua pasBHbl nepes cygamu u
TpubyHanamu. Kaxabli MMeeT npaBo NpuM Paccmo-
TpeHun Nboro yroNloBHOro 06BUHEHMUA, NpeabsaB-
NAemoro emy, UaM Npu onpeaeneHnun ero npae u
0bA3aHHOCTEN B KAKOM-NMBO rpaxkaAaHCKOM npouec-
ce, Ha cnpaBeanvBoe M nybanyHoe pasbupaTens-
CTBO [fAeNa KOMMEeTEHTHbIM, He3aBUCcMmbiMm U bec-
NPUCTPACTHbIM CYAOM, CO34aHHbIM Ha OCHOBaHWM
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KoHBeHUMeN 0 3awmTe NpaB YenoBeKa N OCHOBHbIX
cB0604*. MHOroYMCNeHHbIe PEKOMEHAAUNN MEK-
AYHapOAHbIX OpraHM3aunin — B ocobeHHocT OOH?*
n CoseTa EBponbl® — perynapHO HanoMWHanAW O
BAXKHOCTM 3TOr0 NPUHLUMNA.

Takum obpasom, cyaebHaa BnacTb Npu3HaeTcs
KNOYEBbIM 31eMEHTOM 06LWecTBa, NOCTPOEHHOro
Ha BepxoBeHCTBe npasa. [puHLUMN BEepXOBEHCTBA
npasa, NpoABUXKEeHME 1 3alLMTa NPaB U OCHOBHbIX
csobopa yenoseka MoryT 6bITb BONOLLEHbI B KU3Hb
TONbKO MPWU OMOpe Ha CUbHYIO U HEe3aBUCUMYLO
cypebHyto BnacTb. 370 TO, O YeM HeyCTaHHO roBo-
PAT BCe eBpoOnenckne MHCTUTYTbl. Bonee Toro, Bce
3Tn TpeboBaHUA He MOryT ObITb yAOBNETBOPEHDI
O4HVM NULWb NPOBO3rNaWeHnem HeobxoanmmocTu
nx cobntogenuna. Kaxkgblii eBponenckuii cyabs As-
NAETCA BAaXKHbIM AENCTBYHOLMUM IMLLOM B 3TOM NpPO-
uecce. MMeHHO 0CO3HaBaA 3Ha4YeHWe 3TON MUC-
CUW, A NPUHANA y4yacTue B CO34aHMM accoumaLmu
€BPONENCKUX cyaeit, 0 KOTOPOM CTOUT CKalaTb He-
CKOJIbKO CNOB.

Accoumauma «EBponeickue cyabmu 3a 4eMOKpa-
TUIO U cBobOAay» (Aanee — Accoumaums), OCHOBaH-
Has B 1985 roay, o6begMHAET cyaen N NPoKypopos
Esponbl. E€ yuneHbl — B OCHOBHOM, NpeacTasutenm
cTpaH Coseta EBponbl. Mo gaHHbIM Ha 2013 roa Ac-

3aKoHa. [...]»

CraTbs 6: «1. Kaxkgblit B C/lydae cnopa o ero rpax-

AAHCKMX NpaBax U 064a3aHHOCTAX UAK NPU NPeabAB-

NeHun emy ntoboro yrosioBHOro 06BMHEHMA UMeeT

npaBo Ha cnpaseaanBoe 1 nybamMyHoe pasbupatens-

CTBO Aefna B PasyMHbIi CPOK He3aBUCMMbIM U bec-

NPUCTPACTHbIM CYAOM, CO34aHHbIM Ha OCHOBAaHMU

3aKoHa. [...]»

Cm., Hanpumep, OCHOBHble MPUHLMMbI, Kacatowu-

ecA He3aBUCUMOCTU CyAebHbIX OpraHoOB, NPUHATbIE

ceabmbim KoHrpeccom OOH no npeaynpexaeHuto

NPecTynHocTM M ob6paleHnto ¢ NpaBoHapyluuTe-

namu, cocroaswmnmesa B MunaHe ¢ 26 aBrycta no 6

ceHTAbpa 1985 roaa, U ogobpeHHble pe3ostounen

leHepanbHon Accambnen OOH 40/32 oT 29 HoabpA

1985 roga, a TakKe JunpeKTnsbl 0 POAM NPOKYPOPOB,

npuHATble OOH Ha 8-m KoHrpecce OOH no npeaot-

BPALLEHMIO MPECTYNHOCTU U 0BpaLLEeHUIO C NpecTyn-

HMKaMu, cocToAasLliemcAa B [aBaHe B 1990 roay.

% Cm., Hanpumep, pekomeHgaumio CM/Rec(2010)12
KomuTteTa MMHUCTPOB rocygapcream-yaeHam CoBeTa
EBponbl 0 cyabaAx: HE3aBMCMMOCTb, 3GGEKTUBHOCTD,
OTBETCTBEHHOCTb.
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coumauns obbeanHnAET 22 HAUMOHA/IbHbIE acCOLU-
aumn cypeit, paboTHMKOB cyAebHbIX yupeXaeHn,
NPOKYPOPOB, NPEACTABAAOLWMX TPMHAALATL €BPO-
NeMCKMX rocyaapcTs.

Lenb Accoumaumm — Bcerga v npu nobbix 06-
CTOATENbCTBAX CNocobcTBOBaTb 3alLMTE OCHOB-
HbIX LLeHHOCTEeN AEMOKPATUYECKOro rocyaapcTsa,
M B NepBylD o4vyepeab, HE3ABUCMMOCTU cyaebHom
Bnactu. CpeacTtBamu B LOCTUMXKEHWUW STOW Lenu
ABNAIOTCA AMANOTM C NPeacTaBUTENAMMU eBPONEN-
CKMX WMHCTUTYTOB, Y4YeT MHEHUIW cydelr no Bcemy
MUpPY, NOAAEP!KKA CyAel, HAa HEe3aBUCMMOCTb KO-
TOPbIX COBEPLUAIOTCA MOKYLEHMA, pPacnpocTpaHe-
HWe pPe3ynbTaToB MUCCAeA0BaHUM, OCYLLECTBEHUE
KOHTPO/IA 3a OCyLWEecTBEHUEM MPABOCYAUA B OT-
AeNbHbIX CTPaHax, npusievyeHMe 06LLECTBEHHOMO
BHMMAHMA K NPOBJAEMHbIM CUTYaUMsAM B Cay4yae
HeobXxoaAMMOCTH.

BaXKHO B 3TOM OTHOLIEHUW OTMETUTb HeyCTaH-
HOCTb AENCTBMIN HalLel OpraHM3aumMn B BOMpoCe
He3aBMCUMMOCTU cyaebHOW BAACTM KaK B CTpaHax
«CTapOM AEMOKPaTUM», TaK U B CTPaHaX C nepexoa-
HOM MOAENbIO.

KaK 6b1710 yKe CKa3aHO Bbllwe, KaXAbli Cyabs
n3 rocypgapctea—uneHa Coseta EBponbl aBnaerca
CyAbeli eBponenckoro coobuiectBa, obbeguHeH-
Horo KoHBeHumen. Takum 06pa3om, HaLMOHaNb-
HbI CyAbA NPU PACCMOTPEHUU aen (0cobeHHo,
€C/IM N0 PaccMaTPUBAEMOMY BOMPOCY HET HaLMO-
HaNbHOM CyaebHOM MPaKTUKKU) AONKEH UCXOAUTb
n3 tpeboBaHmin KoHBeHuuMn, ee OyKBbl U AyXa,
MCTO/IKOBaHHbIX B pelleHusx Esponeiickoro Cyaa,
M TEM CaMbIM Yy4acTBOBaTb B KOHCTPYMPOBaHUMU
npaBa Ha HAaUMOHA/IbHOM YPOBHE.

HauMoHaNbHbIN CyAbA TaKXKe [OMKEH COOT-
BETCTBOBATb TpeboBaHMAM, NpPeabABNAEMbIM K
npodeccnoHanbHbIM CyabAM, TaKUM Kak becnpu-
CTpacTHoe BeaeHue cyaebHbIX MPeHuit CTOPOH B
X04e 3acefaHWi, YyBaXKMTE/IbHOE OTHOLWEHWE K
y4YaCTHMKamM npouecca, NOCTPafaBLIMM, O0OBUHA-
eMbIM, CBUAETENAM, afBOKATaM, BHMMATENbHOE
paccmoTpeHune nboi MHGopmaunm, NOAYYEHHON
OT CTOPOH, 064yMaHHOE 1 YETKO 06OCHOBAHHOE CY-
AebHoe peweHue. MHbIMKM cnoBamu, pedb MAET O
TpeboBaHMAX «cnpaBeaanBoro cyaebHoro pasbu-
paTenbcTBa», onpeaeneHne n NpUsHakm KoToporo
Mbl 06HapyxuBaem B KOHBEHUMM U NpaBonpuMe-
HUTeNbHOW NpakTMKe EBponeiickoro Cyaa.

2015 * 3-4(8)

Takum obpa3om, OCHOBY AEeATE/IbHOCTU Hallel
accoumaumn COCTaBNAET COBMECTHOE C CyAbAMMU
pa3suTne KynbTypbl KoHBeHUMM, KoTopasa npea-
cTaBnAeT cobon oTpaxeHue maen eBpOnencKoro
npaBa M CyTb KOTOPOM COCTOMUT B TOM, 4YTOObI ee
NMONIOXKEHMA CTa/IM YacCTbiO U HALMOHANBbHOM npa-
BOBOM CUCTEMbI, U MOAENN NOoBeAeHUA npodeccu-
OHa/NbHbIX cyge.

Mowu npeapiaylmne paccy>KAeHWA NOKasblBaloT
BAYXHOCTb YCBOEHWA CyAbAMU €BPOMENCKON Ky/b-
Typbl. [lpenogasaHme B yHUBEpCUMTETE BHOCUT B 3TO
onpegeneHHbl — HO He ONpeaenAloWNN — BKNAA:
obuwero ob6bpasoBaHMA HeAOCTAaTOMHO ANA TOro,
4yTo6bl BOCNUTATbL CYAbKD C CO3HAHMEM TOro, 4TO
HeobXxoaAMMO Ha NPAKTUKE NPUMEHATbL NONOXKEHUA
KoHBeHuun n pewenns Esponeiickoro Cyaa®. Ha-
npumep, cywecteytowan 8o PpaHumm HaumoHanb-
HaA LWKONa CyAen ele Aaneka oT naeana: MHoroe
npeacTouT caenatb, YTobbl AOCTUTHYTL Nporpecca
B 9TOM OTHOLLEHMW. B 4eNCTBUTENbHOCTN eBponem-
CKWU Ayx HauMHaeT popmmnpoBaTtbca 6iarogapa ob-
pa30BaHMIO M CNeLmanbHON NOAroTOBKE cyaen, HO
rnasHbiM 0bpasom peannsyetca Yyepes HenpepblB-
Hoe obpa3oBaHue.

Accoumaumm cygen n 1opucToB Takke cnocob-
CTBYIOT NpPOOYXKAEHUID €BPOMNEeMCKOro CO3HAHUA
rNaBHbIX AENCTBYIOWMX NAUL, NPABOBON CUCTEMBI.
CTOWUT TaKXe OTMETUTb BaXKHYK PO/b FpPaXKAaH-
cKoro obuwiectBa B pPacnpoOCTpPaHEHUWU KynbTypbl
KoHBeHUMN 1 64UTENBHOCTU B OTHOLWEHMM cObAto-
AeHunA ee TpeboBaHMIA.

%6 B 3TOW CBA3WM MHe NpeacTaBAAeTcs BaXKHbIM CKa-
3aTb HECKOJIbKO CNOB O COTpyAHWYecTBe ¢ Poccuei.
MHe KakeTca, YyTo ®paHuUMA HAacTpoeHa pa3BMBaTb
coTpygHuyecTBo. Co CBOEN CTOPOHbI MOTY CKas3aTb,
YTO A A,BaXKAbl NpPUE3Kana B POCCUINCKYIO aKademmto
npasocyaus B MoCKBe, YTObbl y4acTBOBATb — BMECTE
C POCCUICKMMMK KonsieramuM — B 06pa3oBaTesbHbIX
MepPOoNpUATUAX, CBA3aHHbIX ¢ KoHBeHuuel. Ocoboe
BHMMaHWe 6bl10 yaeneHo BAMAHUIO KOHBEHLMM Ha
Yro/IoBHbIW Npouecc 1 nosegeHue cypei. f rotosa
NOCTOSIHHO Y4acTBOBaTb B NOA06HOM AeATENbHOCTY.

KYPHA KOHCTUTYLIMOHANTU3MA U NPAB YEJIOBEKA
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maTtepmana)?

EBponeiickan KoHBeHLMA U dpaHLy3CKMii
aAMUHUCTPATUBHDIN CyA: OT MeXAYyHapoAHOro npasa
K HauMOHaNbHOMY npasy?

AHHOTaumA

KoHBeHUMA 0 3awwmTe npas 4YesioBeKa U OCHOBHbIX CBO-
604, OoTHOCUTCA cerogHs, 6e3 COMHeHMA, K HOpPMaM,
yalie BCero npuMMeHAeMbIMU B ALMUHUCTPATUBHOM
cyponpousBoactse. KOHEYHO, 3TO He eAMHCTBEHHbIN
TEKCT, NPUHMMAEMbIN BO BHMMaHME aAMUHUCTPATUB-
HbIM Cya0M. AOMUHUCTPATUBHbBIN Cya, ABAAETCS CYA0M
HaUMOHANbHOIO YPOBHA W, KOHEYHO e, y4duTbiBaet
HOPMbl BHYTpeHHero npasonopsaaka: KoHcTuTyumto, 3a-
KOH, pernameHT U cyaebHble peleHMa BbIWEeCTOALWMX
WMHCTaHUMI PpaHuy3ckol Pecnybnmku. Tem He meHee,
KoHBeHUMA 0 3awwmTe npas 4YesioBeKa U OCHOBHbIX CBO-
604, TaK e Kak U1 HOPpMbl BHYTPEHHErO NPAaBONOPAAKA,
3aHMMaeT BaXKHoe MeCTO B agMUHUCTPATUBHOM CyAo-
npounssoactee. MaTtepuan nocsaweH mecty KoHBeHUmMK
B aAMWHUCTPATUBHOM cyaonpounssoacTee MapurKckoro
anennAuMoHHOro aAMMHUCTPATUBHOTIO Cyaa.
Knrouesble cnosa: KoHBeHUMA O 3awuTe Npas YesioBeKa
M OCHOBHbIX cBO60A, dpaHLy3CKMe afAMUHUCTPATUBHbIE
CyApbl, MPUMEHEHMEe HOPM MeXAyHapoAHOro npasa B
HaUMOHANbHbIX CyAaXx.

1

TumoTtu Mapuc

YneH locyaapcTBeHHoro coseta ®paHumm, npodeccop YHUBepcuTeTa
Mapuxk—3cT KpeTeli, reHepanbHbIi cekpeTapb PpaHLy3cKoro
06LecTBa CpaBHUTENLHOIO 3aKOHOAATENbCTBA, CyAbAa MapUKCKoro
anenNAUMOHHOIo agMNUHUCTPATUBHOIO CyAa (Ha MOMEHT NoAroTOBKM
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Abstract
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®PAHLIY3CKMIA AAMUHUCTPATUBHbIN CYA
U EBPONEACKAA KOHBEHLMUA NO NPABAM YE/IOBEKA:
OT MEXOYHAPOAHOIO NPABA K HALMOHA/IbHOMY MNPABY?!

CerogHAa KoHBeHUMA O 3aWMTe NpaB YeNoBEKA
M OCHOBHbIX cBobop (manee — KoHseHuwus), 6e3
COMHEHMA, OTHOCUTCA K HOPMaM, Yalle BCEro npu-
MeHAEMbIM B agMUHUCTPATUBHOM CYLOMNPOM3BOA-
ctBe. KOHeYHO, 3TO He eAWHCTBEHHbIM MPaBOBOWM
aKT, KOTOPbI aAMWHUCTPATUBHbLIN Cyh, NPUHK-
MaeT BO BHMMaHWe. AODMUHUCTPATUBHbIN Cyd AB-
NnAeTcA HauMOHaNAbHbIM CYyA0M W, CNefoBaTenbHo,
NPMMEHAET HOPMbl BHYTPEHHErO MpaBONOpPAAKaA:
KOHCTUTYLUMIO, 3aKOHbI, NPaBUTENbCTBEHHbIE aKTbI
N cygebHble peleHUa BbILWECTOALMX MHCTaHLMUM
®paHuy3sckon Pecnybnmku. Tem He meHee, KoHBeH-
LMA, TaK e KaK U HOPMbl BHYTPEHHEro NpaBono-
pALKa, UMeeT BarKHOe 3HavyeHue Npu pasbupatens-
CTBE B a4MMUHUCTPATUBHOM Cyae.

OpHaKko ABaauaTh — U gaXke OeCATb — NIeT Ha3ag,
TakaAa MbICNb caMa no cebe cymTanacb ByHTapCKoM
W parke onacHoi. Begb pa3bupatenbCTBO B HaLM-
OHa/IbHOM CyAe M ero 3aKOHHOCTb PEryampyroTcs,
B NepByto oyepenb, KOHCTUTYUMEN, a, 3HAUUT, CBA-
3aHbl C HAapPOAHbIM CYBEPEHUTETOM, MO3TOMY Ha-
LUMOHaNbHOMY cyay 6bl10 HENPOCTO onepeTbca Ha
MeXAYHapoaHble HOPMbl U Lenun, ycTaHaBaMBae-
Mmble KoHBeHUMEN.

3710 6bIN0 0cobeHHO HenpocTo B cdhepe PppaH-
LYy3CKOr0  agMMHUCTPATMBHOIO  CyA0nNpou3BoA-
CTBa, NPMHMMaAA BO BHMMAHME €ro oCoHEeHHOCTU.
Cuctema  aZMWHUCTPATMBHOIO MpaBocyaua BO
®paHuumM — 3TO 0AHA U3 ABYX OCHOB 34aHWA ppaH-
Ly3ckoi toctmumn. C 04HOM CTOPOHbI, Mbl UMEEM

! Mepesog ¢ dp. Comitas Gentium France Russie. Ha-
CTOALLAA CTAaTbA ABNAETCA A0K/IA40M, NPO3BYy4aBLUUM
Ha MexAyHapoaHon KoHdepeHuun «lpenogasaHue
npas Yesnoseka B Poccun u apyrux eBponenckmx ro-
cypapctBax» (Poccua, EkaTepuHbypr, 22 oKTabps
2013 roaa), B KOTopo NpuHAAM yyactne 150 cneuym-
anucTos B cdepe roOpUCNPYLEHUMU 1 obpasoBaHMA
n3 8 cTpaH.

Yyactme cyabm MNapuca B KoOHbepeHUMU cTano BO3-
MOHbIM 6narofapa nogaep:xke Moconbctea PpaH-
unm B Poccumu.
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NpuWBbIYHbIE 06WMe cyabl NEepBOM MHCTaHUMKM, a
TaKXe anennAuMoOHHbIM M KaCCaLMOHHbIA Ccyabl,
KOTOpble PAacCMATPUBAKOT rparkgaHCKMe U yronos-
Hble gena. C gpyroi CTOPOHbI, aAMUHUCTPATUBHbIN
Cy4 NepBOM MHCTAHUMW, anennsaunMoHHbIN cya u lo-
CYLApPCTBEHHDbIN COBET, ABAAIOLWMIACA BEPXOBHbIM
AAMUHUCTPATUBHBIM CYAOM, MCMONAHAKOWMM CBOMU
dYHKUMM He3aBucmMmo oT MpasuTtenbcTsa U Mapna-
MEHTa.

Kak cnegyeT n3 camoro HasBaHWA, 3agada Nto-
60ro aAMMHUCTPATUBHOIO CyAa — KOHTPOAMPO-
BaTb Ny6/ANYHYIO agMUHUCTPaumio. OH genaert 3To,
paccMmaTpuBasa Kanobbl GU3MYECKUX U topuamye-
CKMX nuy (accoumaumin, NpeanpusaTUiA), a Takxke
YMHOBHWUKOB. AAMWHUCTPATMBHBLIA Cyd, MOXKET
TaK)Xe aHHYANMPOBATb aKTbl, MPUHATbIE OpraHamm
NCNONHUTENbHOW BNACTU, U Aaxke 0653aTb 3TN Op-
raHbl BbINJATUTb ONPEAENEHHYIO AEHEKHYIO KOM-
neHcauuo. B KomneTteHUMO aAMUHUCTPATUBHOIO
CyAa BXOAWUT PACCMOTPEHME CNOPOB, CBA3AHHbIX C
rpafoCTPOUTENBCTBOM, Hanoramm u cbopamu, oT-
BETCTBEHHOCTbIO FOCYAaPCTBEHHbIX 60NbHUL, Ny-
6/IMYHBIMM PbIHKAMK, NPABOM HA COLMANBbHOE K-
Nbe, BOAUTENbCKUMMU YO0CTOBEPEHUAMM, A TaKKe
BbEe340M, MPOXKMBAHUEM U Bble340M MHOCTPAHHbIX
rpaxkgaH.

AOMUHUCTPATUBHbIE CYyAbl MPUMEHAIOT «CBOEY,
ocoboe nybanMyHoe NpaBo, KOTOPOE OT/INYAETCA OT
npasa, NPUMEHAEMOr0 NpPu paspeLleHnn KOHPANK-
TOB MeXAy YaCTHbIMM Anuamu. MybanyHoe npaBo
CBA3AHO C QYHKLMEN KOHTPONA HA4 roCcySapCTBOM.
OHO TaKKe CBA3aAHO C Maeen cyBepeHUTeTa, NO3TO-
MY-TO OHO W He BCerga XOpoLo YXMBaAETCA C npa-
BOBbIMW HOPMAMM, NPULLIEILINMN N3BHE, TAKUMMU,
Kak KoHBeHUUA.

Tem He meHee, TeKCT KOHBEHLMM ABNAETCA He-
OTbeM/IEMbIM MPaBOBbIM UCTOYHUKOM B agMMUHU-
CTPAaTUBHOM Cy40MpPOM3BOACTBE.

Pa3bupatenbctBO BO GpPaHLYy3CKMX aAMUHMU-
CTPATUBHbLIX CYyAaX MNPEMMYLLECTBEHHO MNPOXOAMUT

KYPHA KOHCTUTYLIMOHANTU3MA U NPAB YEJIOBEKA
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33 3aKpbITbIMW ABEPAMM, B NUCbMEHHON dopme.
[Jo Hayana paccmoTpeHuAa gena no cyw,ecrtsy, A0
TOro, Kak CyAbA NPUCTYMaeT K aHanm3y ¢aktuye-
CKMX 06CTOATENBLCTB M MPUMEHMMOrO NPaBa, YTobbI
npeanoXnTb pelleHne, OH AO0MXeH MNPOoAeMOH-
CTPMpPOBaTb CBOK HECNPUCTPACTHOCTL: €CTb N Y
Hero MHTepecbl IMYHOrO XapaKTepa B CBA3M C AaH-
HbIM Ae/10M U eCTb /I COMHEHUA B TOM, YTO OH
cnocobeH 06bEKTUBHO pa3peLllnTb AaHHOe Aeno?
PasymeeTca, He3aBMCMMOCTb U HecnpmucTpacTHOCTb
Bceraa 6b11m BarKHENW MMM NPUHLUNAMU ASMUHU-
CTPaTMBHOIO — U He TONbKO — CYAONPOU3BOACTBA,
NO3TOMY agMWHUCTPATUBHBLIA CcyabA BO PpaHuum
perynapHo 3agaet cebe a10T BOonpoc. Pa3peweHune
BOMpPOCA O HE3aBUCUMOCTM M HECNPUCTPACTHOCTU —
OAHO M3 TpeboBaHWI cnpaBeannBoro cyaebHoro
pa3bupaTenpCTBa, KOTOpOe BbITEKAaeT M3 MOCTa-
HoBneHun Esponeinckoro Cyaa no npasam yeno-
BeKa (ganee — EBponelickuin Cya, Cya).
AHanu3npya Kaxaoe U3 NoayyYeHHbIX gen, cyaba
OO0/KEeH OTBETUTb Ha A0BOAbI, HA KOTOPbLIX CTPOAT
cBOM No3numm obe cTopoHbl. KOHEYHO, cpeau aTux
aprymeHToB Mbl OOHapyXuMBaem M Te, KoTopble
CTOPOHbI YKa3biBalOT MO MPUYMHE HEe3HAHUA BHY-
TpUrocyaapCcTBEHHOro, HaLUMOHaNbHOro Npasa: 3a-
KOHOB, pernameHToB 1 — pexe — KoHCcTUTyunmn. Mol
TaKKe HaxoAMM B MUCbMEHHbIX 33aABNEHUAX CTO-
pOH npouecca 40BOAbI O HapyweHUn KoHBeHUMH.
Takne aprymeHTbl Mbl Haxoanum npumepHo B 60%
3anaBneHuin. B cyaebHbix npoueccax, Kacalowmxcs,
Hanpumep, BOMPOCOB paspelleHn Ha NpPOKMBaA-
HME MHOCTPAHHbIX FPa*KAaH, @ TaK¥e UX BbICbIKNY,
3aABUTE/IN Yalle BCero CCblAtoTcA Ha cTaTbn 3 1 8
KoHBeHuuK. CTaTbs 3 3anpeLaeT NbiTkK 1 6ecyeno-
BEYHOE W YHMMKatoLee AOCTOMHCTBO obpalleHue,
NoO3TOMY aAMWHUCTPALMA He AOJI)KHA NPUHUMATD
peLleHne O BbICbIJIKE MHOCTPAHHOIO rpaxaaHunHa B
rocygapcTso, B KOTOPOM OH PUCKYET NoABEeprHyTbCA
Takomy obpaleHnto. Ha nonoxkeHua ctatbn 8 KoH-
BEHUUWM CTOPOHbI ONMpatoTcA Toraa, Korga nbiTa-
I0TCA OCTAHOBWUTb BbICHIJIKY MHOCTPAHHOIO rpax-
OaHWHA 33 Npegenbl TeppUTOPUN roCyaapcTBa, Ha
KOTOPOM Yy HEro MMetoTca cemeliHble cBA3n. Yacto
Mbl CTa/ZIKMBaeMcA C HeobxoaMMOCTbIO OLEeHUTb
[0BOAbI, BbiTeKalowme un3 TpeboBaHUIN 3TUX Ke
cTatei, B xoae cyaebHbIX Npoueccos, CBA3AHHbIX
C 3aKJYeHMeM Nog, CTPaXKy, KOraa 3akatoyeHHble
OMpOTECTOBbIBAOT 3aKOHHOCTb MPUHATBLIX MO OTHO-

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

WEHMUIO K HUIM Mep, TaKMX KaK OAMHOYHOE 3aK/Ho-
YeHue, NepeBoa, NONHbIN 06bICK U T.4,. B cyaebHbIx
npoLeccax, KacaloLWmxca HanoroBbIX CaHKUWI, 3a-
ABUTENM CCbINAOTCA Ha cTaTbio 6 KOHBEHUMW, ra-
PaHTUPYIOLLYIO NPaBo Ha cnpaBegnmBoe cyaebHoe
pa3bupaTenbCcTBO, a TaK»Ke Ha cTaTbto 1 MpoToKona
Ne 1 K KoHBeHUMH, 3almLLaoLLYO NPAaBO KaXKaoro
Yye/loBEKA Ha MO/b30BaHME CBOMM MMYLLECTBOM.
MOoXXHO TaKKe A006aBUTb HECKO/IbKO C/I0B O MpO-
ueccax, CBfA3aHHbIX C BOMpocamn 6He30nacHoCTH,
B KOTOPbIX NOAHMMaeTcAa Bonpoc o cobatogeHun
npaBa Ha KW3Hb, OXpaHAemoro ctatbeit 2 Kok-
BEHUMN. B pamkax nocneaHux focyaapCTBEHHbIN
COBET B XO4e Mpoueaypbl CPOYHOCTU BO3NOMKMUA
Ha aAMWHUCTPALUMIO cheunanbHble 06A3aHHOCTY,
CBA3aHHbIE C NpeaynpexaeHnemM HECHACTHbIX CNy-
YyaeB., CBA3AHHbIX C HaNaZeHWeM aKyA Ha Nto4en Ha
ocTpoBe PetoHbeH. Takum ob6pasom, peweHue focy-
JapcTBeHHoro coseta ot 13 asrycta 2013 roga noa-
TBEp)KAaeT, YTo KOHBEHUMA ABNAETCA BarKHeNLEN
HOPMOWM aAMMHUCTPATUBHOIO CyAONPOM3BOACTBA,
JaXke B C/Ay4vasax, Koraa cyg, paccmaTpuBaeT Aeno,
NPMMeHAA Npoueaypy CPOYHOCTH.

Cnepyrowmin aTan — aHanM3 Cyabeén Kaxkaoro Ao-
Cbe B LEeNsx NpeasiorKeHnA CBOEro peLleHuna cnopa.
Cyapba aHanM3npyeT npeacTaB/ieHHble CTOPOHaMMU
CpeacTBa, KOTOpble AEMOHCTPUPYIOT HaNMUYMe Ha-
PYWEHUA KaK BHYTPEHHEro, Tak U MeXAyHapoa-
HoOro npasa (To eCcTb MeXXAyHapOoAHbIX KOHBEHLMI).
Cyapa obpalaetca K TEKCTY NPUMEHUMOM CTaTby
KoHBeHUMM, a 3aTeM — COOTBETCTBYHOLWMM Mpa-
BOMPUMEHUTENbHbIM  PELUEHUAM  BbILLECTOALLNX
WMHCTAHUMIN, TaKNX Kak ocypgapCTBEHHbIN COBET U
Esponeickmin Cya, HE3aBMCMMO OT TOFO, KaKoro
rocygapcTBa Kacanocb gaHHoe peuweHue. MNotom
aAMMUHUCTPATMBHbIN Cya AaeT OTBET Ha BOMPOC O
HaZIMYNM UK OTCYTCTBUM HapyweHua KoHBeHLUH,
conocTtasnAs ¢akTbl AaHHOro cygebHoro pasbupa-
TEeNbCTBA C paHee NPUHATbIMWU PeLleHUAMM Bbllle-
CToALWMX CyAebHbIN MHCTAHUMN.

B xoae nyb6anyHbIX CAylwaHui (Yale Bcero geno
paccMaTpUBaeT Ko/Ierua U3 Tpex cyaen), Konneruns
3ac/yLIMBAET O4HOTO U3 CYyAEeN, KOTOPbIM NpeacTas-
NAET UX BHUMAHMIO HE3ABUCUMYIO OLLEHKY M MOTHU-
BMPOBAHHOE peLleHne, KOTOPOE, N0 ero MHEHUIO,
[O0MKHO bbITb NpUHATO. CerogHA TaKoro cyabto Ha-
3bIBAOT «OOLLECTBEHHbIN AOKNAAYUK» (rapporteur
public). 3aTem 3acnylwmMBalOTCA YCTHble 0b6bACHE-
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HWA KaXKA0W M3 CTOPOH, NOC/e Yero cys yaanaerca
ANA NPUHATUA pelleHna. PelleHne oCHOBbIBaeTCA
Ha AOKYMEHTAaX, NPUOBLWEHHDBIX K AeNy, Ha MHEHUK
06LW,ecTBEHHOrO AOKAaAYMKa U HA YCTHbIX OTBETax
cTopoH. CerogHa obwecTBeHHbIM AOKNAAYMK Bbl-
CKa3blBaeT CBOE MHEHWE A0 BbICTYM/IEHUA CTOPOH
npougecca, N03TOMYy CTOPOHbI UMEOT BO3MOXKHOCTb
OTBETUTb Ha ero AoBoAbl. /1o HeJaBHEro BpemeHu
0bLWecTBEHHbIA [OKNAAYUK  HA3bIBANCA KOMMC-
capom [pasutenncrtea (commissaire du gouver-
nement). 3T0 Ha3BaHWE AOMKHOCTU, B NPUHLMME
HUKaK He CooTHocALeecA C PyHKUMAMMK, ABNANOCH
Tpaguumen, HO nog BAnAHMEM KOHBEHUMU U pe-
weHun EBponenckoro Cyga Ha3BaHMe AO/IKHOCTU
6bI10 N3MeHeHOo, XOoTA PYyHKUUM He NnopBeprInch
nepecmorpy.

Ewe pa3 xoTenocb 6bl OTMETUTH, YTO CyAbA B
A4MUHUCTPATUBHOM Cy40NPOM3BOACTBE CTA/IKMBa-
etca ¢ KoHseHumeln exxegHeBHO. OHa He aBnaeTcA
€ANHCTBEHHOM MPUMEHMMON HOPMOWN ANA cyaa,
OAHAKO exeaHeBHble NPUMepbl NMOKa3blBatOT, YTO
KoHBeHUMA 3aHANA NPOYHOE MEeCTO Cpeau UCTOY-
HWKOB NpaBa HapA4y C HAUMOHANbHbIM 3aKOHO-
0atenbCcTBOM. Takmm obpasom, PppaHLy3CKMA aa-
MWHUCTPATUBHBIA CyA, ABNAACL HALMOHANbHbIM
CY40M, NPEUMYLLECTBEHHO TO/IKYET HaLMOHaNbHOE
3aKOHO4ATENIbCTBO, OA4HAKO OH TaK}Ke NPUMEHAET U
KoHBeHUM10.

Janee a xoten 6bl NnocnefoBaTeNbHO OTBETUTL
Ha Tpu BOoNpoca:

1. Kak npousowno, 4yto coagepxawmeca B KoH-
BEHUMWN MEXKAYHAPOAHblIE HOPMbl 3aHANM CTONb
BaXKHOe MecTo BO ¢paHLy3CKOl NpaBOBOM CU-
creme?

2. Kakne nameHeHna KoHBeHUMA NpuBHeCNa B
eXXeflHeBHY0 pPaboTy aAMMHUCTPATMBHOIO cyaa’?

3. Kakoe BanaHue B uenom KoHBeHUMA OKaszana
Ha MMCCUIO Camoro cyaa’?

% %k %

UHTerpayma KoHBEHLMN M NOCTAHOBAEHMN EB-
poneiickoro Cyga B AeATeNbHOCTb aAMMHUCTPA-
TMBHOIO Cyda — 3TO AOCTAaTOMHO AOAMMi npouecc.
CerogHs sTOT NpoLLecc NOSIHOCTLIO 3aBepLUeH. B oT-
HOLUEHMM 3TOrO Npouecca A xoTen bbl OTMETUTL ABa
BaXKHbIX MOMEHTA.

Bo-nepsebix, dpaHuUy3cKaa cyaebHas cuctema B
obwem n uenom Bcerga bnaronpusaTcTBoBasia MH-

2015 * 3-4(8)

Terpaummn KonseHuum. OcobeHHO 3TO KacaeTca aa-
MUHUCTPATUBHOIO CYAONPOM3BOACTBA.

3710 06BACHAETCA Tem, YTO BO PpaHuMKN fOMU-
HUPYET MOHUCTUYECKMA MOAXOA K BOMPOCY O CO-
OTHOLWEHUMN HALMOHANBHOIMO U MeXAyHapOoaHOro
npasa. JTOT NOAXO4, MPAMO BbITEKAeT U3 TeKcTa
6biBWweN ¢paHuy3cKor KoHcTuTyuum (a TouHee —
eé MNpeambynbl) oT 27 oKkTAbPa 1946 roga, KOTOPbIN
yCcTaHaBnmBaeT, 4to PpaHuysckaa Pecnybnuka,
«BepHaa CBOMM Tpaamumam, NPUHUMAET BO BHMU-
MaHWe NOIOKEHUA MeXAyHapoaHOro nybanyHoro
npasa». Mpeambyna gencreytowen dpaHLy3CKON
KoHctuTyumm ot 4 oktabps 1958 roga TakKe OCHO-
BbIBAETCA Ha TeKcTe npeablaywen KoHCcTUTyuuu.
Takmm 0bpasom, npumeHaemble B aAMUHUCTPATUB-
HOM CyA0NpPON3BOACTBE MEXAYHApPOAHble HOPMbI,
TakmMe Kak KoHBeHUMA, HanpAamylo BK/IOYEHblI BO
dpaHLUy3CKyto NpaBoByto cuctemy 6e3 nocpesHu-
YyecTBa HOPM BHYTPUIOCYAaPCTBEHHOMO Npasa.

Bonee Toro, mexxayHapogHble cornalleHus, Kak
nNpasma0, NOAHOCTLIO UHTENPUPOBAHbI HALMOHAb-
HbIM CYy4OM B Mepapxuto HOPM HaLMOHANbHOIO 3a-
KoHogaTenbcTBa. Ctatba 55 ®paHuy3sckoi KoHcTtu-
Tyumum oT 4 okTabpa 1958 roga nog4epKUBaeT, 4To
paTUOMUMPOBAHHbIE MeXAyHapoaHble cornaiwe-
HUA nocne ux nybankauum obnagatoT npuopuTe-
TOM nepes 3akoHamu. Takum obpa3om (M cerogHs
3TO MOXXHO KOHCTATMPOBATb C MOJIHOM yBEPEHHO-
CTbt0), NO6OM FpaXkAaHUH MOXKET BbIMIpaTb AEN0
B Cy4e, eC/IN JOKAXKeT, YTo ero npasa 6blan Hapy-
WeHbl B CBA3M C HecobaogeHMEeM MexXAyHapoa-
HO-NPaBOBbIX 00A3aTENbCTB, AaXe ecin HOPMbI
HaUMOHaNbHOro npasa 6biAn cobntogeHbl. ITO Ka-
caeTcAa, Hanpumep, Aen O NOAYYEHUU MHOCTPaH-
HbIMW rpakKAaHaMK paspeLleHnin Ha NPoXnBaHue.
®paHLUy3cKoe 3aKoHOAATeNbCTBO, peryaupytoulee
BOMPOCHI NPUOBLITUA N NPOXKUBAHMUA UHOCTPAHHbIX
rpakAaH, a TakKe BOMpPOCHI NpeaocTaBneHns ybe-
KuUlla, NpeaycmaTpuBaeT onpegeneHHble IMMAUTDI
ANA NONYYEeHNA MHOCTPAHHbIMK FpaxkgaHamm BMAa
Ha uTenbcTBo. Cenyac, gaxke eciv BO3MOXKHOCTb
noayyeHUA BUAA HA XKUTENbCTBO He Npeaycmo-
TpeHa ¢paHLy3CKMM 3aKOHOAATENbCTBOM, AL4MMU-
HUCTPATUBHbIM Cy4, MOXKET 3aCTaBUTb A4MUHUCTPA-
LUMIO BblAAaTb AAHHbIN AOKYMEHT, €Cn 3aaBUTENb
OOKaXeT, YTO MMeeT MeCTO HapylleHue ero npasa
Ha YACTHYIO U CeMEMHYIO *KWM3Hb, FAPaHTMPOBAH-
Horo ctaTbeit 8 KoHBeHUUW. DTa BAACTb aAMUHMU-

KYPHA KOHCTUTYLIMOHANTU3MA U NPAB YEJIOBEKA
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CTPaTMBHOIO CyAa ABAAETCA caAeAcTBMEM TOro, YTo
KoHBeHUMA nmeeT 60/1bLLIMIA BEC, HEM 3aKOH.

Bo-emopbix, ynomAHyTaa Bblle AAUTENbHOCTb
npouecca nHterpaunm KoHseHUNM B agMUHUCTPaA-
TMBHOE NpPaBO ABWIACb CAeACTBMEM OMaceHui 3a
NpaBoOBYO CUCTEMY CYBEPEHHOro rocyAapcTBa.
BauaHne mexayHapoaHoOro npasa Bcerga paccma-
TPMBANOCb KaK HEKWI NMepeBOpPOT HALMOHANbHbIX
TPaguLUMN rocyaapcTsea.

Mbl moXem BblaennTb NATb 3TaNOB B UCTOPUU
OTHOLWEHUN MexKay GPaHLYy3CKUM NyBAUYHbIM Npa-
BOM U npaBom KOHBeHUUMU, KOTOpble NOCTENEHHO
npuBeNun K NoJIHOMY BOCNPUATUIO NOCAEAHEN.

MepBblit 3Tan MOXHO HA3BaTb «MNapafoOKca/b-
HbIM PaBHOAYLUMEM», KOTOPOE, BIMPOYEM, HE UCXO-
OWNO OT aAMWMHUCTPATUBHOIO CyA0NPOU3BOACTBA
Kak TakoBoro. [aHHbI 3Tan 6bln CBA3aH C TeMm,
yto Ao 1974 roga ®paHuma He bblna y4acTHULEN
KoHBeHuuun, nam, touHee, KoHBeHUuuA He b6bina
patudumumnposaHa. U ato npu Tom, yto PpaHuma
y4yacTBoBasia B CO34aHMN TeKCTa KoHBeHUUM U 4To
nepsbIn U3 npe3ngeHToB EBponeickoro Cyga 6bin
dpaHuy3om?,

BTopoit atan TaHynca ¢ 1974 no 1989 rog. Oco-
6oe BHMMaHue cnepyeTr obpaTuTb Ha nepuog C
1981 ropa, Koraga 6blna paspelleHa nogaya UHAM-
BMAYaNnbHOM *anobbl, go 1989 roaa, Koraa agmu-
HUCTPATUBHbINM CyA, HAYMHAET BCE Yalle NPUMEHATb
KoHBeHUMIO, NpM 3TOM He cYMTana eé UHCTPYMEH-
TOM, W3MEHAIOLWMUM ero CobCTBEeHHble pelleHun
AN TPaAMUMK. ITO OTHOWEHWEe HBbINo ACHO NOKa-
3aHO Kommccapom npasutenbctsa JaHuanem Jla-
b6eTtynem, cTaBwWMM BNOCNEACTBUW NPE3NAEHTOM
cekumMn cyaebHbix npoueccoB [0OCYAapCTBEHHOMO
coBeta. OH B CBOMX 3aK/AIOYEHUAX, KacatloLUxca
Aena [eby ot 27 okTtabpa 1978 ropa®, npeana-
ran focyaapcTBEHHOMY COBETY, C OAHOM CTOPOHbI,
«mn3beraTb BCEX TEX PELUEHUN, KOTOpble Obl cOBEp-
LWEeHHO He COOTBEeTCTBOBA/IN MOCTAaHOBAEHMAM EB-
ponerickoro Cyga», HO B TO e Bpems «u3beratb
peleHni, NOKa3bIBAOLWMX PA3PblB C BHYTPEHHUM
HaUMOHaNbHbIM NpaBom». C TOro MOMEHTa UHTe-
rpauma KoHBeHUMM ocyuwecTBaanacb 6narogaps
ctatbe 55 KOHCTUTYuun, KOTOpasa nogyepKuBaet

2 Peub nagT o PeHe KacceHe, Buue-npesngeHTe locy-
[ApPCTBEHHOrO coBeTa.
3 Conseil d’Etat, Debout, 27 octobre 1978.
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NPeBOCXOACTBO MEXKAYHAPOAHbLIX AOrOBOPOB HaA,
BHYTPUIrOCYAapCTBEHHbIM 3aKOHOA,ATE/IbCTBOM.

MonHoe npumeHeHne KOHBEHLUMM HAaYMHAETCA C
TpeTbero stana. Peub naet o cyaebHom peweHuu
1989 roga no aeny Hukono?, B Kotopom locypap-
CTBEHHbIN COBET OTKA3bIBAETCA OT MPUMEHEHMA TaK
Ha3bIBAEMOWN «HEUTPANN3YIOLLEN MHTEpNpeTaLm»
KOHCTUTYLMK, perynapHo MCNonb3yemon 40 3Toro.
Ha aTom aTane aAMWHUCTPATUBHbIM CyA NPUMEHAET
KoHBEHLMIO B MOIHOM COOTBETCTBMM C UHTEpPNpETa-
umen EBponeiickoro Cyga npakTMYecKn Bo Bcex 06-
NAcTAX, KacaloWmxca afMUHUCTPATUBHOrO Npasa:
rPafoCcTpoUTENbCTBA, CyAebHbIX NpoLeccos, Kaca-
FOLLIMXCA NPAB MHOCTPAHHbIX rPaXkAaH, OTBETCTBEH-
HOCTW rocnuTanem, Hanorosbix caHKuuih. CerogHA
peako BCTpeTulb 06/1acTv, He OKasasluMecA MoA
BAMAHMEM KOHBEHLMW.

YeTBepTblit 3Tan HauymHaeTtca ¢ 2001 roga ¢ no-
cTaHoBneHua Esponeickoro Cypa no geny «Kpecc
npomus ®paHyuu»’, B KoTopom EBponenckuin Cyg,
BbICKA3anca NpPOTUB NPUCYTCTBUA Komuccapa [Mpa-
BMTENbCTBA® B COBeLLATe/IbHON KOMHATE BO Bpems
NPUHATUA peeHnin. OTO peweHne CUMMBOINYECKHU
He ABNAETCA CaMbIM BAaXXHbIM, TaK KaK 3Ty TEHAEH-
LUMIO MOXHO Obino Habnwopatb yKe B pelleHuun
«“Mpokona” npoTtme Jltokcembypra»’. Peub naert o
dase npoueccyanbHOro KOHGAMKTA: NOCTAaHOB/e-
HuA Eponerickoro Cypa, Kacatowmecsa npasa Ha

4 Conseil d’Etat, Raoul Georges Nicolo contre commis-
saire du gouvernement, 20 octobre 1989.

> ECtHR [GC]. Kress v. France, no. 39594/98, judgment
of 07 April 2001.

&  Komwuccap MpaButenbctea — He3aBUCUMbIN cyabs (B
HacTosLLee Bpema AONKHOCTb HasblBaeTcsa «nybany-
HbI AOKNAAYMKY», YTOObI HE CO34aBaNoCch Bnevate-
HUWA, YTO AaHHOE AO0MKHOCTHOEe NMuUo paboTaeT Ha
MpaBUTENbCTBO), NPEeACTaBAAOWMIA CBOW HOpUaK-
YecKuit aHanu3 gena B xoge cyaebHoro 3acegaHus
(8 90% cnyyaeB cyg NpUHMMAET aHanus ny6anyHo-
ro Aoknaguuka). Jo noctraHoBneHwe EBponeicko-
ro Cyna no geny Kpecc, Komuccap lNpasutenncrsa
NPUCYTCTBOBaN B COBELLATe/NIbHOM KOMHAaTe BMecTe
C CyAbsSIMM, KOTOpble paccCMaTpMBatoT 4eNo Mo cylie-
CTBY (HO OH He MPUHUMAN y4acTUsA B r0JIOCOBaHUN).
Mocne noctaHoBneHus no geny Kpecc Komuccap
MpaBuTenbCcTBa HbIA ANWEH NPaBa NPUCYTCTBOBATL B
coBeLlaTeNbHOM KOMHare.

7 ECtHR. Procola v. Luxembourg, no. 14570/89, judg-
ment of 28 September 1995.
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cnpaBegnmBoe cyaebHoe pasbupatenbcTso, H6bian
BOCNPUHATbLI KaK AecTabuamsauma HaumoHaNAbHbIX
lopuanYecKknin Tpaauunii, ocobeHHo B chepe ag-
MWHUCTPATUBHOTO Npasa. ITOT nepuoa ANUTCA A0
2007 ropa, Koraa KOHBEHUMA CTaHOBUTCA 4YacCTbio
TaK HA3bIBaeMOro PUAMYECKOrO nemnsaxa agmu-
HUCTPATUBHOIO CyA0NPOM3BOACTBA.

% %k %

Kakum xe obpaszom nog savaHmem KoHsBeHUuMm
n3meHunnacb pabota agMMHUCTPATUBHOIO cyaa’?

B nepsyto ouvepedb cnepyer OTMETUTb, YTO
BK/ItOYEHME KOHBEHUMM B KOPNyc agMUHUCTPA-
TMBHOrO NpaBa cf1abo nosanAno Ha paboTy cyaeb-
HOM CUCTEeMbl B LENOM. ITO MOXKeT MOKa3aTbCA
CTPAHHbIM, YYUTbIBAA MHOTOUYMCAEHHYIO KPUTUKY
B agpec Esponeinckoro Cyga u cTpax gecrabunum-
3MpOBaTb Hally MNPaBOBYK cMUCTEMY. B KOHeYHOM
ntore NpumeHATb KOHBEHLMIO OKa3anocb He Tak
YK U cTpawHo. Tem 6onee, YTO Ham yAaNOChb COXpa-
HUTb TPAAULMWN AZMUHUCTPATUBHOIO NpoLecca, Ta-
KMe KaK NpaBO Ha BbiCKa3blBaHMe 0bOLLECTBEHHOrO
AOKNag4mMKka u cTaTyc [0CYAapCTBEHHOrO COBETa,
ABNAOLLErocs 04HOBPEMEHHO cyAebHbIM OpraHom
M OpPraHOM WCNOAHUTENbHOW BnacTu. KoHBeHumA
3TOro He n3MeHuna; 6onee Toro, EBponenckmin Cypg,
onpeaennn 3Tu 0cobeHHOCTM KaK AOCTOMHCTBA Ha-
Lero npaBocyaums.

Heobxoanmo fo06aBuTb, YTO aAMUHUCTPATUBHAA
IOCTMLMA Ha CAMOM BbICOKOM YPOBHE HE CMOTa CO-
NPOTMBAATLCA BAMAHMIO NPAKTUKM EBponenckoro
Cyaa, HO Hayumnca BbicTpanBaTb co Ctpacbyprom
HacToAwWwmI ananor. bharogapa aTomy Ananory Ham
YAANOCb COXPaHUTb CBOM TPALMLIMKN, CBOU KOPHMW,
CBOEé «Ccamoe BaxHoe». aea coxpaHeHMA «CBOero
CaMOrO BaXXHOTO» He O3HaYaeT XKeNaHWe OCTaTbCA
NaccuBHbIM:  ppaHLUy3CKoe aaAMWUHUCTPATUBHOE
npasocygue npeTtepneno MHOTFOYUCNEHHbIE W3-
MeHeHWAa B nocnegHue rogbl. U oHO npoponxaet
MeHATbCA. BO3MOXKHO, ero cuna Kak pas 1 3ak/to-
YyaeTca B NpucnocobneHnm Kk ocobeHHoCTAM coBpe-
MeHHOro obuiectsa ¢ 04HOBPEMEHHbIM COXpaHe-
HMEM 4acCTW CBOEro MPOLJIOro, 3aK/atYdatoWweroca
B 3aLLUMTE OCHOBHbIX NPaB U BCceobLuero nHTepeca.

Bo-emopubix, BCe 3TV NpoLeAypHble U OpraHu3a-
LUMOHHbIE U3MeHeHuA nofa BanaHnem KoHBeHuum
ABNAIOTCA NONOKUTENBHBIMMN.

Obcykpgaemble HaMW NOAPOOHOCTU B KOHTEK-
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CTe AaHHOM KOHbepeHUUM MOryT nokasaTbCA He-
3HauYUTeNbHbIMKU. Peub MAET O 3ameHe KoMKccapa
Ha ObLLEeCTBEHHOIO AOKNAaA4YMKA, O BAaXKHOCTU He-
npeaB3ATOro OTHOLWEHMA CyAbM, O XO4e CamMoro
cyaebHoro npouecca. Ho mHe npepacTasnsertcs,
YTO OYeHb BarKHO 06paTUTb BHMMaAHWE Ha OAHO 13
rNaBHbIX USMEHEHWUI, NPUBHECEHHbIX KoHBeHLMe
n Esponeiickum Cyaom BO ¢paHLYy3CKyO agmu-
HUCTPATUBHYIO CUCTEMY: 3asaBUTeNb B cyaebHom
npoLiecce 3aHAN BaXKHelLWee MecTo, Yero He 6bi10
paHbLue.

UcTopuyeckn ¢paHUy3CcKaa aaMWUHUCTPATUB-
Has cyaebHaa cuctema CnoXKunacb U3 QYHKLUM,
CBA3AHHbIX C KOHTPO/IMPOBAHMEM rocydapcTBa M
agMUHUCTpauun. TouHee, agMUHUCTPATUBHAA CY-
AebHasa cuctema NosBuUAaACb B TOT MOMEHT, Koraa,
Cy4 NONYYMA MOJSIHYIO HE3ABUCUMOCTb OT aAMUHU-
cTpaumn 140 net Hasag (B 1872 roagy). OaHol n3
rnaBHenWwmnx ee pyHKUMA M HA CErOQHALIHUIA AEHb
ABNAETCA KOHTPO/Ib Haf 3aKOHHOCTbO agMUHMU-
CTPaTUBHbIX aKTOB. TO €CTb [MaBHENLINM 0OBEKTOM
aAMMUHUCTPATMBHOTO MnpoLecca ABAAETCA TO, 4TO
Mbl Ha3blBaem «obpallleHnem B cya B CBA3M C npe-
BbILUEHWEM MOSIHOMOYMIA». ITO obpalleHne B cya
HanpaB/lEHO HE MPOTUB KOHKPETHOro 4Ye/I0BEKa,
a NpPOTUB aAMMHUCTPATMBHOIO akKTa, cAenaHHoro
OaHHbIM YenoBekom (YMHoBHMKOM). CyluecTBoBa-
HMe CTOPOH MpoLuecca CeroaHa Npu3HaHO coBsep-
LWEeHHO 0b6bl4HbIM aKTOM, YEro He Hblfo elle WeCTb-
OEeCcAT NeT Hasaga.

dBontouMa  aAMUHUCTPATUBHOIO  CYAOMNPOMU3-
BOACTBA CBA3aHAa C NPUHATMEM BO BHUMAHMWE WH-
TepecoB 3aABUTENA, W 3TOT MpoLecc ABAAeTCA
cneactBuem BAMAHMA KOHBEHUMW M MOCTAHOB/E-
HM EBponeiickoro Cyaa. CyaebHoe peweHne Mo
aeny «Kpecc npomus ®paHyuu» TONbKO Ha4yano
AEMOHCTPUpPOBaTh BANAHME KOHBEHLUKM Ha NoAo-
*KeHWe 3aaBuTenAa B cyaebHom npouecce, XoTs 3T0
6b1N10 cAENaHO NNLWb CUMBOAIMYECKU. ITO peLleHMe
6b1N10 HanpaB/ieHO NPOTUB MCMNOb30BAaHUA Ha3Ba-
HUA «Komuccap lMpaBuTenbcTBa», KOTOPOE He Co-
OTBETCTBOBA/IO Maee O cnpaBeaMBom cyaebHom
pasbupaTenbcTee. Peyb WNa 0 HAPYLWEHUM NYHKTA
1 ctatbm 6 KOHBeHUMKM B CBA3U C TaK Ha3blBaeMbIMm
npoueccyanbHbiM KOHPANKTOM. BaxHbim B pelue-
HMW no geny Kpecc ABNANOCL TO, YTO KOMMCCap
MpaBuTENbCTBA NPUCYTCTBOBAN B COBELLATE/IbHOM
KOMHaTe Npu NPUHATUKU cyaebHOoro peleHus, To
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€CTb 33ABUTE/NIb «TaK M HE MOKOHYMA C TalHAMM
aAMUHUCTPATUBHOIO CyA0NPOM3BOACTBAY. ITO BbI-
parkeHne roBopuT camo 3a cebs: EBponeiickuin Cya
NPUBHEC B aAMMHUCTPATUBHOE CYA0NPON3BOACTBO
BO3MOHOCTb apryMeHTUPOBAHUA Kax4oi CTopo-
HOWM CBOWMX MO3ULMIN, YTO ABAAETCA BMNOSHE 3aKOH-
HbIM B AEMOKpPATMYECKOM rocyaapcree. Bce 3tm
N3MeHeHMUA cnocobcTByOT Nydwemy GYHKLUMOHU-
poBaHWtO cyaebHOM cucTeMbI, NPU 3TOM He 3aTpa-
rmBan eé ocHoB. [lake ec/in UCTOYHUKOM pedopMbl
ABNAETCA HE UCKOUYNTENbHO BNIMAHNE KOHBEHL MM,
cnefyeT NpusHaTb, YTO OHa eCTb ABMraTeNb 3TOM
3BONIOLUN.

% %k %

B 3aKNlOYEHUM OCTAHOBAKOCb HAa TOM, KaKoe
B/INAHME B Uenom KoHBEHUMA OKa3ana Ha MUCCULD
cyaa. 3BONOLMA HAazHAYeHNA agMUHUCTPATUBHOIO
cyda nog BnvaHnem KoHBeHUMM aBaseTca ocobbim
npoueccom. UmnnemeHTauma TtpeboBaHuit KoH-
BEHUMW NOBMANA HA TPAAULUMK, NPU STOM He U3-
MEHMB MX paanKaabHbIM CNOCOBOM N HE NOCTaBMB
nog, COMHeHWe KadecTBo paboTbl cygeit. KoHBeH-
LMA OKasasia BAMAHME HA pPOnb Cyda, CAeNnas ero
Ba)KHeNLeh YacTbio AEMOKPATUYECKON CUCTEMBI U
NpPaBOBOro rocygapcrsa.

Bo-nepsbix, BaxHeWLWel 4YacTbio 3BOAKOUUMK
MMUCCUM AAMUHUCTPATUBHOIO Cyaa ABNAETCA yray-
61eHMe KOHTPOAA 33 aAMUHUCTPALUMEN.

Ewe B 80-x rogax NpoLwioro BeKa KOHTPO/b Hag,
aaMUHUCTPaUMeN Bbln 4OCTaTOYHO OrpaHnyeH. Ero
Lenbto 6b110 06HapPYKMBaTb M NOABEPraTb KPUTUKE
TONbKO CaMble cepbe3Hble owmnbKM, Tak Ha3biBae-
Mble «MOrpewHoCcTn B oueHKe». OYeHb 4YacTo Mbl
CTa/IKNBAEMCA C TAKMMM CNYHAAMU B AeATENBHOCTH
AAMUHUCTPATUBHON NOANLMW NPU, HANPUMep, Ae-
NOpTaLMM MHOCTPAHHbIX rpa*kgaH. baarogapa sam-
AHMIO KOHBEHUMW, agMUHUCTPATUBHbIN cya cmor
YMEHbLWWUTb AUCKPELMIO NOANLMKN, B TOM YMUCae U
B obnactm pgenopTaumm MHOCTPaAHHbLIX FparkaaH.
MapannenbHO € 3TMM MNPOLECCOM KOHTPO/JIb Hag
NPOMNOPLUMOHANbHOCTbIO MEpP, WM3BECTHbIA agMMU-
HUCTpaTUBHOMY cyay ¢ 1933 roga, pacwmpun ceom
rpaHuubl. HyXXHO NNWb OTMETUTb, YTO KOHTPOAb
HaZ NPONOPLMOHANBHOCTbIO agMMHUCTPATUBHbIX
AKTOB He A0/KEH BbIXOAUTb 33 PaMKM MUCCUM aa-
MWHWUCTPATUBHOIO CyAa M A0/KeH cnocobcTBoBaTh
3alLKUTe OCHOBHbIX NpaB U cBobog B NPaBOBOM rO-
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cyfapcTse.

Bo-emopbix, 3BOMOLMA MUCCUW ALAMUHUCTPA-
TUBHOTO CyAa Nog, BaMaHnem KoHBEHLMM CBA3aHa C
yrnybneHvem KOHTPONS agMUHUCTPATMBHOIO cyaa
Hag, AeNCTBUAMM aAMUHUCTPALMM.

[lo cpaBHUTENbHO HELABHEro BPEMEeHW cylie-
CTBOBaNM cdepbl, NONHOCTbIO HaxoAAwmecs nog
BAMAHMEM aAMMHUCTPALLMU, KOTOPbIE HE KOHTPO-
IMPOBANIUCb AaAMMHUCTPATUBHBIM CyAOM. B TaKkmx
CNyYanx aAMUHUCTPATUBHBIN Cya, HE MOT paccma-
TpuBaTb 3asBneHua. K codepe, HenopBnacTHoOM
aAAMUHUCTPATUBHOMY Cyay, OTHOCWUAUCH NPaBU-
TENbCTBEHHbIE aKTbl, TAaK KaK CYMUTAETCA, YTO OHMU
HOCAT NO/NIUTUYECKMI, @ He aAMMHUCTPATUBHBLIN
xapakTtep. B aTy chepy BXOAMAUN TaKKe mepbl BHY-
TPEHHEro pacnopaAkKa B WKONAX, TIOPbMAaXx, apMUMK.
AOMMHUCTPATUBHDLIW Cy4, NPesoCTaBAAN agMUHU-
CTpauum csobogy pelwaTb 3TM Bonpocbl. B cepe-
AnHe 90-x rogoB NpOLW/Oro BeKa agMWMHUCTPA-
TUBHbIW CyA, elle «He MPOHMK» B MeCTa JIMLLIEeHUn
cBob60oabl. KOHEYHO e TIopbMbl He BblM 30HaMM
6ecnpasua. CneumanbHble Mepbl, Kacatowmecs Tio-
PEMHOro 3aK/l0YEeHUSA, CaHKLMKM 33 HecobatoaeHus
ANCLMNANHBI, NepeBoabl U3 OAHOMo NeHUTEeHUMap-
HOro yupexaeHua B pyroe He KOHTPO/IMPOBAIUCH
aAAMUHUCTPATMBHbBIM CYA0M, HO CYMUTAZINCL YACTbIO
OCHOBHbIX NpaB. C TeX NOp NPOM30LLIO0 MHOTO BaXK-
HbIX M3MeHeHWUH. OTHbIHE BCe BbllenepeYmcaeH-
Hble Mepbl KOHTPO/IMPYIOTCA aAMUHUCTPATUBHbLIM
CYZLOM Ha npeameT COOTBETCTBMA OCHOBHbIM Npa-
Bam, Tem 6onee, YTO Mbl NPUHAAN BO BHUMaHUeE
TpeboBaHWA U NepeHANM CTaHAAPTbI, YCTAaHOB/EH-
Hble KoHBeHUMel. HyXkHO 06paTUTb BHMUMaAHME Ha
C/I0BO «MEPEHATbY: ero UCMoNb30BaHWE O3HaYaeT,
YTO Mbl HE TO/IbKO NPUHUMAEM BO BHMMaHWe pe-
weHuA EBponerickoro Cyaa, HO M Maem ganee, npu-
cBamBas cebe He TONbKO NocTaHoBneHus Cyaa, HO
M CMbICN 3TOrO MOCTAaHOBAEHUA. Takum obpasom
HY}KHO NOAYEPKHYTb, YTO peyb MAET He O pagu-
KaZlbHbIX M3MEHEeHMAX CUCTeMbl aAMMUHUCTPATUB-
HOro CyAonpOM3BOACTBA, HO O PACLUIMPEHUN MUC-
CUWM AAMMHUCTPATUBHOTO CyAa.

kK %k

OpHOM M3 rnaBHbIX 3acnyr KoHBeHUMW aBAns-
€TCA TO, YTO OHA YCKOPWU/IA Y¥Ke MAyLMiA npouecc
9BONOLUMN aAMUHUCTPATUBHOM OCTULMK U OTBENA
npaBam YesOBEKA BarKHeMLee MecTo B Xoae npo-
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HALMOHANBHOE U3MEPEHUE EBPONENCKOM KOHBEHL MM

M3BOACTBA B aAMMHUCTPATUBHOM cyae. bbiTb aa-
MWHUCTPATUBHBIM CyAbel, KOHTPONMPOBATL aAMMU-
HUCTPALMIO — NpeAnonaraeT NOCTOAHHbIE YCUAUA
MO NMOWUCKY PAaBHOBECUA MEXKAY OOLLNM NHTEPECOM,
KacaloWwMMcA BCEX, @ He OTAeNbHbIX rpaXAaH, C
OOHOM CTOPOHbI, M 3aLMUTON WHTEPECOB OTAE/Nb-
HbIX Fpa*kAaH, C Apyron. AAMUHUCTPATUBHbLIN CyA,
BbILWEN U3 HeAp CamMol aamuHUCTpaummn. OH cyLle-
CTBEHHbIM 06Pa3OM WM3MEHWACA M MOAYYUN NOA-
HYHO HE3aBMCMMOCTb OT AAMWHUCTPALMKU nocne
BTopoit MunpoBoit BOMHbI, CTaB CyAOM 0bLLeCTBEH-
HbIX cBO60A, — cBOOOA, HAXOAALLMXCA MO, 3aLUUTON
rocygapctea. bharogapa savaHuio KoHseHuuK, aa-
MWHUCTPATUBHbBIN Cy4 CTaN CYyAOM, 3aLLMLLAIOWMM
OCHOBHbIE NpaBa, CyA0M NPaB YENOBEKA, BbINOHA-
tOLLLMM CBOIO MUCCUIO AnA obuiecTsa.

Ecnu 6bITb cyabeit — 370 ObITb KAPTUMHOM, TO aa-
MWHUCTPATUBHbIN CyabA — 3TO [J)KOKOHAA CO CBOEW
3arago4yHom ynbI6KON, CBOMM CEKPETOM, HECYLLMM
B XaOC HEKOe yMUPOTBOpPeHME. M B 3TON KapTUHE
KoHBEHUMA ABNAETCA WUTPUXOM KUCTU MacTepa. ITo
OH €033 TaKyto 3arafiouHyo yabl6Ky MoHbI JIn3bl.

2015 * 3-4(8)
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The Internationalisation
of the Universal Declaration of Human Rights

Abstract

Taking Samuel Moyn’s book, The Last Utopia, as an in-
terlocutor the author argues that the international-
ization of the Universal Declaration of Human Rights
(UDHR) is only in a quite restricted sense the product of
the 1970’s. The difference between the UDHR and the
18th century declarations of rights does not lie in the ex-
istence of a special tie to the state, as Moyn claims, but
in their basic philosophical assumptions. Author argues
that the UDHR is perfectionist and that this position has
a much larger potential for internationalisation than
older declarations. Author explains why this potential,
present in 1948, did not unfold until the 70’s. He argues
that delay was caused, first, by Cold War that facilitated
an essentially conflictual conception of international re-
lations unsympathetic towards the internationalization
of the UDHR and, secondly, by the fact that the human
rights activism was minimalist and did not embrace the
full program of the UDHR. In a conclusion, author argues
that human rights NGOs eventually adopted the perfec-
tionist program of the UDHR because intellectual coher-
ence would command them to do so, but not due to a
pressure for giving answers to all questions necessary
for a new “utopia”, as Moyn claims.

Keywords: Universal Declaration of Human Rights, in-
ternational relations, internationalisation, realism, hu-
man rights movement.

1 MéreHc Xpom flkobceH, AoKTop dunocoduu.
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MHTepHauMoHanusaumsa
Bceobuyeii geknapauuu npas YenoBekKa

AHHOTaUuA

ABTOp cTatbu, nonemusmpya ¢ Camyanom MO3HOM,
YTBEPXKAAET, YTO MHTEPHALMOHaNM3auusa Bceobuwen ae-
Knapauuu npas Yenoseka (BAMY) TonbKO YaCTUYHO fAB-
naetcanpogykTtom 70-x rog0B NpoLwioro BeKa. Pasnnuua
mexay BAMY v geknapaumamum npas yenoseka XVIII B.
KOPEHSATCA He B HaIMYMK 0CcoBO1 CBA3K C rocyAapCcTBOM,
Kak yTBepraaeT Mo3H, a B Ux 6a30Bbix ¢pMN0codCKUX
nocbinkax. ABTop oTmedaeTt, yto BAMNY Bbipakaet ngeun
nep$eKkunMoHM3ma, 1 3To JaeT et bonbline — No cpasBHe-
HUto ¢ 6osiee paHHUMM AeKNapaunsaMmm — BOSMOXKHOCTH
AN UHTePHaAUMOHanmn3aumu. B ctatbe ob6bsacHAeTCA, No-
yemy 3Ta BO3MOMKHOCTb He bblna peannsosBaHa go 70-x
ronos XX B. ABTOp yTBep»KAa€eT, YTO OTCPOUYKA bbina Bbl-
3BaHa, BO-NepBbIX, «X0104HOMN BOMHON», MOPOAMBLLIEN
HebMaronpuATHYO AN UHTepHauuoHanmsauum BAMY
KOHQAMKTHYIO KOHUENUMIO MEXAYHAPOAHbIX OTHOLe-
HUIA, U, BO-BTOPbLIX, AOCTAaTOYHO CNABbIM ABUNKEHUEM
3a npaBsa 4yenoBeKa. B 3aKN04EHNM CTaTbM COAEPKUTCA
BbIBOA, YTO HErOCyAapPCTBEHHbIE OpraHU3aLmMm nNo npa-
BaM YeN0BEKA B KOHEYHOM MUTOre BOCNPUHAAN nepdek-
LMOHUCTCKYIO nporpammy BAMY He notomy, 4TO, Kak
yTBepXaaeT Mo3H, 6binM BbIHYXAEHblI NpPeaoCcTaBUTb
OTBETbI, HEOBX0AMMbIE HOBOW «YTOMUMK», @ BBMAY TOrO,
YTO 3TOT BbIGOP COOTBETCTBOBAN MHTENNEKTYa/lbHOMY
cogepaHuio BAMY.

KnioueBble cnosa: Bceobuias ageknapauma npas yeno-

BeéKa, MexXayHapogHbleé OTHOWeEeHWUA, MHTepHauWuOHa-
TN3M, peATN3M, ABUNXKEHNME 3a NPaBa Ye/10BEKA.
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THE INTERNATIONALISATION
OF THE UNIVERSAL DECLARATION OF HUMAN RIGHTS

Introduction

It is commonly said that human rights have be-
come internationalized, but it is less clear what
this exactly means. Samuel Moyn, in his import-
ant book, The Last Utopia, from 2010, thinks this
only happened in the 1970s, while it was ordinarily
thought to have happened in the 1940’s, where
the Universal Declaration of Human Rights (here-
inafter — UDHR) emerged as a consensus between
a large variety of countries from all parts of the
world. We would like to explore another possibility,
namely that the very wording of the UDHR contains
a potential for internationalization. Peter Bailey, an
Australian human rights lawyer, points at article 28
as potentially explosive: “Article 28 emphasizes the
responsibility of the whole international commu-
nity for seeking and putting in place arrangements
of both a civil and political and an economic and
social kind that allow for the full realization of hu-
man rights.”! He notes drily that this provision has
not been given legally binding force in the Cove-
nants. We will argue that this potential is a direct
consequence of the perfectionism which imbue the
UDHR.

First, we will try to extract different notions of
“internationalization” through a critical review of
Samuel Moyn’s book. We will argue that Moyn is
overstating his case concerning the difference be-
tween 20" century and 18 century conceptions of
human rights. In our view, the difference has to be
explained by different philosophical assumptions.
18" century assumptions had much less potential
for internationalization than the philosophical as-
sumptions of the UDHR. Moyn is nonetheless right
noting that actual internationalization only took
place in the 1970’s, and we will have to explain why
the potential for internationalization inherent in the
UDHR did not unfold immediately. Moyn is equally
right in pointing at the emerging Cold War as an
essential factor. We will then argue that the Cold
War also facilitated an essentially conflictual con-

1 Bailey, Peter: http://www.universalrights.net/main/
creation.htm (consulted 20-01-2015).
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ception of international relations which is wholly
unsympathetic towards the internationalization of
the UDHR. In theoretical language this conception
is generally termed realism, and will here be repre-
sented by Reinhold Niebuhr, Hans Morgenthau and
George Kennan. Theories of international relations
do not as such explain this lack of unfolding, but in-
ternational relations theory is the discipline where
you would expect to find considered reflections
about internationalization. We see these thinkers
as an expression of a general state of mind pushing
various kinds of internationalism into the defen-
sive. The intense ideological conflict between East
and West in the aftermath of the Second World War
was no favourable ground for internationalist am-
bitions of the kind John Dewey among others was
professing. In our view, Niebuhr and Dewey repre-
sent two very important philosophical positions in-
forming the disagreement about internationalism.

With “détente” in the 1970’s, internationalism
began to see their chance again and realist as-
sumptions were challenged. Robert O. Keohane
and Jack Donnelly figure here as proponents of
this approach. Again, theories of international re-
lations are symptoms and should be considered in
the light of the other factors Moyn is pointing at,
namely de-colonization, grass-root movements like
Amnesty International, the Helsinki process, dissi-
dent militancy in the USSR, mechanisms for mon-
itoring, investigating and attributing blame for hu-
man rights violations and the Carter presidency’s
focus on human rights. Institutionalist international
relations theory from this period will, however, al-
low us to identify those points which gave offence
in realist theory and how different philosophical
assumptions was allowed to unfold. This also ap-
pears as a necessary condition for liberating the in-
ternationalist potential in the UDHR. Even though
human rights militancy and regime-building were
not caused by theories of international relations it
seems that the argument had to be made in order
to clear the way for internationalization.

Moyn's explanation for the success of human
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rights was a crisis in the other utopias culminating
in the fall of the Berlin Wall and the end of the Cold
war, but much of their success was, according to
Moyn build on their anti-political minimalism. Their
success, however, made it necessary to address the
whole range of global problems and the maximal-
ism which was finally adopted imperiled thus the
basis for its former success. Moyn argues this with
much cogency, but we would like to emphasize that
the maximalism Moyn is speaking about is inherent
in the UDHR, and as soon as they chose to make
the whole panoply of the UDHR rights the basis
for their work, this maximalism imposed itself. Did
NGOs then adopt a maximalist stand because they
had to provide answers to all questions, or did they
adopt a maximalist stand when they chose to work
on the UDHR as a whole? We will argue for the im-
portance of the last explanation. It is very possible
that some groups within the NGOs wanted this de-
velopment, but it would anyway had been difficult
for the NGOs to adopt a perspective which was to-
tally different from the one reigning in the UN sys-
tem, since part of their impact was due to the fact
that they could point to obligations made by states
within this system.

1. Internationalization

Samuel Moyn’s book, The Last Utopia, argues
that international human rights only surfaced in the
1970’s. He claims that they had to be reinvented
and not merely retrieved.? They were “...not so
much an inheritance to preserve as an invention to
remake...”®> Human rights “...emerged in the 1970s
seemingly from nowhere.”* He argues that the prin-
cipal explanation for this fact was the bankruptcy of
alternative utopian projects.® This seems in many
respects both an interesting and tenable hypothe-
sis, but it is much less clear what this explanation
actually explain. General terms are “globalization of
rights”® or more commonly “international human
rights”” When we try to understand what “interna-

2 Moyn, Samuel. The Last Utopia (Cambridge, Mass.:
Harvard University Press, 2010). P. 83.

3 Ibid. P. 9. Cf. 216.

4 Ibid. P. 3.

> Ibid. P. 4 ff.

® Ibid. P. 205.

7 Ibid. P. 216.
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tional” means in international human rights several
different candidates present themselves. One sug-
gestion concerns the link between human rights and
the nation-state. Another suggestion emphasizes
that human rights are somehow supra-national
values. A third suggestion focuses on cross-border
interest in human rights. A fourth suggestion accen-
tuates the abrogation of the sovereignty principle.
The last suggestion concerns citizen advocacy in the
international sphere.

The first suggestion seems to be the most con-
troversial contention and in our view also the most
doubtful. He says about the so-called precursors of
human rights that: “Far from being sources of ap-
peal that transcended state and nation, the rights
asserted in early modern political revolutions and
championed thereafter were central to the con-
struction of state and nation, and lead nowhere
beyond until very recently.”® He follows Hannah
Arendt’s argument about “rights to have rights”.
Rights have no meaning if you are not in a commu-
nity. It is only within an actual political community
somebody can have rights effectively, because these
are enforced by the state. This seems to be a vari-
ant of the old dictum of legal positivism that rights
are only rights when they are effectively enforced
by the state or some other entity. This was certainly
not the way the American and French revolution-
aries looked at the matter. There were certainly
natural rights or human rights in their view. Political
society should of course enforce these rights and
make them effective, but is it any different today?
In which sense did human rights “transcend state
and nation” in the course of the 1970’s or even to-
day, which they did not do then? Moyn says that “...
rights had been born as the first prerogatives of citi-
zens...”? He thinks there is a fundamental difference
between earlier rights conceived as belonging to a
(particular, we assume) political community and
later human rights.’® He admits that rights were
natural or human for some thinkers, but reiterates
that they had to be enforced within the framework
of the state. Within this framework citizens could
debate about and fight for old and new rights. He

& Ibid.P.12.
° Ibid. P. 12.
10 Ibid.
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thinks that rights after 1945 did not allow for that.**
Why is this not possible? There seems to be much
debate about which rights are human rights today,
and even if it is not very likely, it is not impossible
that a new conception of rights could be embodied
in a new international declaration of rights.

He indicates next that the essential difference
is that the new human rights “...might contradict
the sovereign nation-state from above and out-
side rather than serve as its foundation.”*? To this
one should retort that earlier declaration of rights
was thought of as a check on the sovereign nation
state, and they did this from above and outside as
transcendent moral principles. In this there is no
difference between earlier declarations and UDHR.
The difference is, of course, that UDHR is an inter-
national declaration and that later covenants estab-
lished mechanisms for scrutiny of state conformity,
but this does not affect the conception of rights as
such. He persists, saying that there is an essential
connection between earlier rights and states, but
which connection was there then which we do not
have today. We still have states, and states are still
considered the principal duty bearers for the imple-
mentation of human rights. We have now a mech-
anism for monitoring state compliance, which we
did not have then, and we might have some new
duty bearers like multinational companies which
we did not have then (neither did we have that in
the 1970’s), so the system still relies quite heavily
on states.

If earlier declarations served as the foundation
of states, then UDHR would do so too, it was just
decided by a collectivity of states in order to serve
as the foundation of all states, but the French dec-
laration of 1789 was also meant to serve as the
foundation for all states, even though it was only
elaborated by the French. So it boils down to the
fact that the UDHR was international and 1789 was
not, but this was a fact already in 1948 and has no
special relation to the 1970’s. The problem with
Moyn’s reasoning is that he reasons in terms of fact
and thus ignores the pretensions inherent in what is
enunciated. Earlier declarations were in fact elabo-
rated in particular states by the political institutions

' Ibid. P. 13.
12 Ipid.
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of these states, but this does not make them essen-
tially, but only contingently related to these states.
What they declared was not perceived as having
any relation to the state in question apart from the
fact that the declarers belonged to that state.

After a short review of early modern natural law
theory Moyn claims that the “..actual significance
of the era of democratic revolution in America and
France, in other words, is as much in negating the
possibility of twentieth-century human rights doc-
trines as in making them available.”** He sees early
modern natural law theory as bound up with the
modern state and the sovereignty principle. Ele-
ments of natural law theory are surely used to bol-
ster and legitimate the state, but our own work in
the area has convinced us that there is a perpet-
ual conflict between natural law theory and sov-
ereignty. Even in Hobbes, natural law in the guise
of the duty to survive enters in inextricable conflict
with the right of the sovereign to inflict capital pun-
ishment.'* Natural law theory is thus not bound up
with the modern state. Moyn seems to assume that
only modern human rights theory could justify the
abrogation of sovereignty and foreign intervention,
but natural law theory in whatever guise always
kept this potential. The right of resistance was al-
ways looming in the shadow of transcendent moral
principles. The natural law traditions inspiring
the democratic revolution in America and France
would thus not, according to our analysis, negate
the possibility of twentieth-century human rights
doctrines.

He believes to find in the title of the French dec-
laration of rights from 1789 support for his thesis.
The title of this declaration speaks both about man
and the citizen: “In a sense, every declaration of
rights at the time (and until recently) was implicitly
what the French openly labelled theirs: a declara-
tion of the rights of man and citizen. ... The ‘rights
of man’ were about a whole people incorporating

13 |bid. PP. 23-24.

14 Cf. Jacobsen, Mogens Chrom. Jean Bodin et le di-
lemme de la philosophie politique moderne. Etudes
Romanes 44 (Copenhagen: Museum Tusculanum,
2000); Hobbes, Thomas. Leviathan, Cambridge Texts
in the History of Political Thought (Cambridge: Cam-
bridge University Press, 1991). .14, p. 92-93; 11.21, p.
150-151.
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itself in a state, not a few foreign people criticizing
another state for its wrongdoings.”*

Moyn seems to assume that all the rights out-
lined in the declaration are both the rights of man
and the rights of the citizen. This interpretation is
not tenable. The distinction between active and
passive citizens cherished at the time and imple-
mented in the ensuing electoral law reserves rights
of political participation only to men (and not
women) with fortune. The rights of political par-
ticipation outlined in the declaration cannot thus
belong to the rights of men (where women are in-
cluded), but only be citizens’ rights. The declaration
outlines two sorts of rights: human rights and citi-
zen rights. Political participation was not conceived
as a human right in this declaration. The Covenant
on Civil and Political Rights is also a bit fishy about
the right of political participation, since it only
states that every citizen has right to such partici-
pation.'® Since we cannot assume that everybody
possess citizenship this right cannot be the one we
have in virtue of being human. This shows very well
the discrepancy between human rights and citizen-
ship, and the first cannot then be bound up with
the first. If human rights was about the meaning of
citizenship,” Moyn must give some other reason
for this, but it is difficult to see in which ways earlier
declarations could be about the meaning of citizen-
ship and UDHR could not. Secondly, he introduces a
different aspect, namely that of several other states
criticizing another state for wrongdoing, as some-
thing quite new, but it is quite clear that the French
revolutionaries criticized nearly all the neighbour-
ing states for the wrongdoing pursuant to their
feudal social structures. They looked very much
outward and criticized other states. Some actually
thought that this justified downright invasion.®

He admits that earlier rights were in some sense
above the state, but they were only stated through

5 Moyn, Op.cit. PP. 25-26.

16 JCCPR § 25.

7" Moyn, Op.cit. PP. 25-26.

8 Mavidal, M.J., Laurent, M. E. and Clavel, E. Archives
parlementaires de 1787 a 1860. Premiere série,
tome 53 (Paris: Librairie Administrative de Paul Du-
pont, 1898). 19. november 1792, s. 474; 15. decem-
ber 1792, s. 70-76. Cf. Moyn, Op.cit. PP. 28.
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the state, and there was no forum above the state.??
What is this forum above the state? The UN, global
public opinion, NGOs? He gives as an example that
there was no judicial protection against the sover-
eign authority.? In the strictest sense there is no
such thing even today, maybe apart from Council
of Europe countries. There are today mechanisms
for monitoring and investigating transgressions,
but can we call this judicial protection? There cer-
tainly is a difference between then and today, but
he seems to overstate this difference.

The second suggestion that modern human
rights are somehow supranational values, needs
some clarification, since it is clear that earlier dec-
larations of rights also was conceived as supra-na-
tional in some sense. We have cited Moyn above
for saying that they are somehow above the state,
so he must mean something different when he says
that they are supra-national values.?’ He actually
speaks about moving rights to the international
level,?? about internationalism based on rights?® and
supra-national human rights mechanisms.?* What
makes these values supra-national seems to be
the fact that they are agreed internationally in the
form of declarations and covenants and furnished
with mechanisms for monitoring and investigating.
He notes that the 1947 ban on receiving petitions
and investigating transgressions was only abolished
during the 1960’s,> making it evident that such a
machinery could not appear before this time at the
UN level. It then became possible to investigate
gross violations of human rights. Do we then have
a “world of individual human rights”?% It seems
that human rights were individual in 1948 as well
as in 1789, and that duties to respect them still lie
with the state. Do these new mechanisms “pene-
trate the impregnability of state borders”?’; do they
“legally enforce rights across borders”?; do they

¥ Moyn, Op.cit. P. 26.
0 bid.

21 |bid. PP. 89-90.

2 |bid. P. 39.

3 Ibid. P. 118.

2 Ibid. PP. 121-122.

% |bid. PP. 68-69, 100.
% |bjd. P. 119.

27 Ibid. P. 1.

2 |bid. P. 69.
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offer an “international legal protection for individ-
uals”?%; have we finally abrogated the sovereignty
principle??° Strictly speaking, we have to await the
“responsibility to protect” doctrine emerging at the
beginning of the 21" century in order to see some-
thing approaching to abrogation of sovereignty.

Another difference, he points at, is a much
greater interest in what happens in other countries.
Formerly people interested in human rights “gazed
within”;3! now it is about “propagation of rights
abroad”®? and a “politics of suffering abroad”.®
The French revolutionaries was very much alert
about rights abroad, but still Moyn is right that
there happened something new in the 1970’s, and
it is related to what he calls the “institutionaliza-
tion of activism”.3* He explains that the 1970’s as
something new saw a “citizen advocacy in the in-
ternational sphere”.® The particularity of this kind
of activism was that it “relied on people, not gov-
ernments”.?® People or organised groups addressed
themselves directly to those governments seen to
violate human rights. They relied on the pressure
of public opinion both inside and outside the coun-
try in question, and the emergence of a cross-bor-
der public opinion was probably in itself something
new at the time. A cross-border public opinion
would both consist in mutual influences between
national/regional public opinions and a general
interest in matters outside local affairs. Moyn de-
scribes interestingly, how Amnesty International
was instrumental in turning public opinion towards
human rights, helped by President Jimmy Carter’s
integration of human rights into foreign policy and
dissidence in Eastern Europe.®”

Together with new mechanisms for monitor-
ing and investigating, this last point seems to have
been the most important move towards interna-
tionalization during the 1970’s. Moyn’s thesis, or
what survives of it from this analysis, though in-

2 Ipid. P. 109.

% Ibid. P. 208.

31 Ibid. P. 38.

32 |bid. P. 159.

3 Ibid. P. 12.

* Ibid. P. 37. Cf. 39, 150.
* Ibid. PP. 121-122.

% Ibid. P. 128.

3 Ibid. P. 129 ff.
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teresting, seems much less controversial than one
might think at first. Human rights has not been rein-
vented in the 1970’s, but they have taken on a new
significance in people’s minds and gained more
importance due to new mechanisms of monitor-
ing and investigating. The reason for this upsurge,
Moyn attributes to popular movements while inter-
national lawyers are just following suit.>® He argues
that international lawyers did not “push” for human
rights, but how could they? The legal profession
needs food for thoughts in terms of conventions,
decisions or other legal sources. Before these ex-
isted there could be no specific discipline of human
rights law. Moyn omits this very simple explanation
for the flourishing of human rights interest in inter-
national law. Surely, grass-roots movements such
as Amnesty International accentuated the process.

In order to summarize our findings, we can thus
outline the process of internationalization in five
points:

1. 1948: The UDHR and related covenants are a
consensus between several states.

2. 1970’s: Supra-national mechanisms for moni-
toring, investigating and attribution of blame.

3. 1970's: Cross-border public awareness and in-
terest in the state of human rights abroad.

4. 1970’s: Activism: People and grass-roots or-
ganisations address foreign countries directly.

5.2000’s: Responsibility to protect doctrine: first
incursion into state sovereignty.

Our conclusion will be that Moyn is overdoing
the difference between earlier human rights and
the events of the 1970’s. Earlier human rights are
not more related to the state than human rights
are today. In both periods human rights (natural
rights, rights of man) are transcendent moral rules,
supposed to be valid everywhere, and which has to
be implemented by the state. Human rights now
and then are neither more nor less the foundation
of the state, in the sense of furnishing the moral
foundation of government. The important differ-
ence between now and then is not the contingent
relation to the emerging nation-states, but the very
content of the declarations and their different phil-
osophical assumptions.

% Ibid. P. 178.
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2. The Perfectionism of the UDHR

In an earlier article in this Journal we have ar-
gued that the UDHR is imbued with perfectionism.3®
In short the argument is the following: First we de-
ploy a distinction between permissive and perfec-
tionist rights. The basic feature of the permissive
conception of rights is choice. The rights holder can
choose whether to exercise his right or not either
as a liberty or as a right against a particular per-
son whose actions he controls in certain respects.
A collection of permissive rights would delimit a
space of liberty, and we would tend to think that a
collection of such rights would have as its purpose
to delimit such a space and thus to define human
liberty. The basic feature of the perfectionist con-
ception of rights lies in the end that rights are sup-
posed to enhance. Rights are generally about what
the individual needs in order to attain perfection.
Duty is not Kantian duty, since duty is also the in-
dividual’s own interest rightly understood. For this
reason duty does not demand difficult sacrifices,
since people are somehow irrational if they do not
do their duty. The underlying supposition is that
this is actually what every reasonable person re-
ally wants. So it does not always seem necessary
to specify that this right is also a duty. Perfectionist
rights can, however, coexist with permissive rights,
if certain liberties seem important for the acqui-
sition of perfection. This would incline us to think
that a collection of both permissive and perfection-
ist rights would indicate that they were all ordained
to a perfectionist end, if they had to be understood
as a unitary whole.

We then take the UDHR at face value in order
to see what emerges from the text itself, and we
realize that the economic, social and cultural rights
make no sense, if they are understood as permissive
rights, though they can very well be understood as
perfectionist rights. Since a perfectionist end im-
plies a perfectionist conception of rights, and such
an end is present in the declaration in the form the
development of the human personality, we con-
clude that these rights should be understood as
perfectionist rights. Other rights in the UDHR could

3 Jacobsen, Mogens Chrom. “Ideology and the Univer-
sal Declaration of Human Rights”, (2014) Journal of
Constitutionalism and Human Rights, 1-2 (5): 8-30.
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be understood as permissive rights. Since all the
rights in the declaration are not permissive rights,
it is difficult to understand the end of the UDHR as
the delimitation of a space of liberty, but a perfec-
tionist end would not be incompatible with a mix-
ture of permissive and perfectionist rights, since
some kind of liberty could seem necessary to fulfil
the end. In that case the perfectionist end of the
UDHR would command all the rights, and the per-
missive rights should be used responsibly to attain
this aim. We finally argue that an examination of
the drafters’ views consolidates our interpretation
of the text, even though it has to be explained as an
overlapping consensus between two types of per-
fectionism, namely full-blown perfectionism and
social liberal perfectionism.

Broadly speaking, perfectionism implies some
kind of substantial notion about how man should
be, which the individual human being should strive
to realise. It is understood that this notion is objec-
tively true for all human beings. A full-blown per-
fectionism would then have a very dense*® concep-

40 A dense conception is one that details to a very high
degree which qualities people should have and which
kind of life they should live. An example of a dense
conception of human perfection is Aristotle’s defini-
tion of the good life: “Let us then define happiness as
well-being combined with virtue, or independence of
life, or the life that is most agreeable combined with
security, or abundance of possessions and slaves,
combined with power to protect and make use of
them; for nearly all men admit that one or more of
these things constitutes happiness. If, then, such is
the nature of happiness, its component parts must
necessarily be: noble birth, numerous friends, good
friends, wealth, good children, numerous children,
a good old age; further, bodily excellences, such as
health, beauty, strength, stature, fitness for athletic
contests, a good reputation, honour, good luck, vir-
tue. For a man would be entirely independent, pro-
vided he possessed all internal and external goods;
for there are no others. Internal goods are those
of mind and body; external goods are noble birth,
friends, wealth, honour. To these we think should be
added certain capacities and good luck; for on these
conditions life will be perfectly secure.” (Aristotle. Art
of Rhetoric. Loeb Classical Library 193 (Cambridge,
Mass.: Harvard University Press, 1991), 1360b 3-4,
1.5, p. 47-49.)
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tion of human perfection generally coupled with
a strong moral dimension. The social liberal con-
ception focuses on the other hand on liberty and
its effective realization. Effective liberty depends
on certain factors in the human personality which
make life worth living. To make this kind of life pos-
sible for all, the state should intervene actively in
society. The idea of effective liberty likewise im-
plies a substantial notion of how man should be,
that is, the qualities necessary to live the kind of life
worth living. However, the social liberal conception
is somewhat ambiguous on this point, since we do
not always know exactly how dense their concep-
tion of man would be. As long as emphasis would
be on liberty of choice, so that people should be
empowered to the point where they could make a
real choice about what they want to do with their
life, they would more reasonably be called social
liberals. If what really matters is to convert formal
freedom of choice to effective freedom of choice, it
will not be necessary to include a moral dimension
in this conception of perfection. This would thus
be the basic version of the theory, but we would
probably have to envisage a continuum from this
version to full-blown perfectionism in which the
moral dimension could enter in varying degrees. A
strong moral dimension means that duties to soci-
ety flow from the very idea of perfection. Duties to
society are part of man’s realization of himself as a
social being. Here duties to society needs no fur-
ther explanation, while basic social liberals would
need some other explanation, for example a social
contract explanation.**

We have thus argued that the large majority of
the drafters actually expressing themselves during
the drafting process was to be found within this
continuum, even though we could not always de-
termine their actual position within it. This concep-
tion is different from the one we will find in the 18
century declarations, and these two kinds of con-
ceptions have a very different potential for interna-
tionalization.

41 Cf. Jacobsen. “Ideology and the Universal Declaration
of Human Rights”. P.26.
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3. Perfectionism and Internationalization

As we have argued elsewhere** 18™ century
declarations of rights were based on the assump-
tion that states were contingent entities created
by the consensus of the particular associates and
supposed to exercise the functions defined by a
limited number of natural law rules. Each state hav-
ing its own particular common good, the potential
for internationalization is limited, since what can
be internationalised is only the limited number of
natural law rules, which are supposed to govern all
societies, while utility is something different and
contingent for each particular society. A perfection-
ist conception of human rights, as we have argued
is that of the UDHR, will have a much larger poten-
tial for internationalization. The common good of
each society is related to the flourishing of the indi-
vidual human person taken as a social being. Man
being social does not only mean that we need the
assistance of other people and social institutions in
order to flourish, but also that helping other peo-
ple and contributing to the common good are to
some extent (depending on how strong the moral
dimension is) part of human flourishing. Since this
human flourishing is supposed to be the same for
all human beings, one would suppose there would
also be a global common good. Since we should all
promote the common good, it would seem that we
would have obligations concerning people in other
countries. If we did not, we would have to explain
why. The burden of proof seems to lie on those who
wish to limit obligation to national communities.

This can be made clear using the distinction Rob-
ert Nozick deploys between historical principles of
distributive justice and current time-slice princi-
ples. According to the first kind of principle, a distri-
bution is just depending on how it came about. On
the other principle “...the justice of a distribution
is determined by how things are distributed (who
has what) as judged by some structural principle(s)
of just distribution.”** When a distribution is judged
by a historical principle the state can reassure itself
that its present wealth is due to its own “choices”

42 Jacobsen, Mogens Chrom. Three Conceptions of hu-

man Rights (Malmo: NSU-Press, 2011).
4 Nozick, Robert. Anarchy, State and Utopia (Oxford:
Basil Blackwell, 1980). P. 154.
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(maybe not always a choice in the ordinary sense,
but something which has emerged in the situation
and to which peoples’” mutual expectations has
adapted) and it has no further responsibility for
the fate of other nations, unless of course it has
been acquired by illegal means, or the basic moral
principles, for example, sanctions a right to life ne-
cessitating humanitarian aid. On this principle, it
is relatively easy to limit state responsibility to the
national territory. With a time-slice principle, this
is more difficult. When we compare two distribu-
tions to see which one of them correspond better
to the structural principle, we will have to ask the
question; to whom we should apply the distribu-
tion. With a historical principle, this is given by the
historical facts, but with a time-slice principle his-
torical facts have no relevance. We should only look
at how goods are distributed among persons at a
given time, but which persons: the inhabitants of
a particular country or all human beings? Here the
burden of proof reverses. On a historical principle,
one should show in virtue of which moral prescrip-
tions one would be responsible for other people.
With a time-slice principle, we will have to explain
why we ought to limit its application to the inhab-
itants of a particular nation. Such a limitation will,
however, easily seem arbitrary.

Perfectionism, as we have defined it above, has
thus a strong potential for international responsibil-
ity transcending the national community and treat-
ing humanity as one global community. Having ar-
gued that the UDHR is imbued with perfectionism,
one could expect that such an internationalist point
of view would be expressed in the UDHR itself and
during the drafting process.

4. The UDHR and International Responsibility

The UDHR is international in the sense that it
was agreed upon by several different nations, but
there is also an international perspective within the
text. The preamble reminds us that the UDHR is a
standard of achievement for peoples and nations,
but respect for this standard should be promoted
by progressive measures at both the national and
the international level in order to assure effective
recognition and observance. This provision is rather
vague, but it does imply some role for international
measures. Article 22 speaks about “national effort
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and international co-operation” and this is prob-
ably what the drafters have in mind here. The UN
instituted a long range of institutions to facilitate
such international co-operation. Co-operation is
generally conceived as voluntary and does not as
such imply any particular duty, but combined with
article 28 the result could very well be different:
“Everyone is entitled to a social and international
order in which the rights and freedoms set forth in
this Declaration can be fully realized.”

This article indicates that everyone, and “every-
one” here must mean the entire global population,
is entitled to, that not only the national but also the
international social order is such that the rights and
freedoms of the UDHR can be fully realized. We as-
sume that the duty bearers are still the individual
states, but they have now become responsible for
something beyond the state, namely the interna-
tional order. A closer look at the drafting history will
give us some additional clues.

Article 28 was a latecomer to the UDHR. It only
entered during the third session of the Commission
on Human Rights. The context for its insertion was
the discussion of ESC-rights and more specifically
the right to work. The idea is launched by the Leba-
nese representative Charles Malik. After the rights
of the individual as such, they were now discussing
the rights of the individual as a member of society.
In this respect he called attention to “...the need
for establishing the kind of economic and social
conditions that would guarantee those rights.” In
order to do this, it was “..necessary to define the
standard of an ideal society in which the individual
could develop and in which his rights could be guar-
anteed.”** The proposal was seconded by the Bel-
gian representative and the Commission decided to
set up a drafting committee to consider the ques-
tion. The general assumption behind these words
is that civil and political rights and ESC-rights would
have different measures of implementation. The
first rights would mostly depend on the existence
of a working judicial and political system, while

4 E/CN.4/SR.64 p. 17. The summary records from
the drafting process are accessible at this web-
site:  http://research.un.org/en/undhr. We will
use the UN document symbols. Explanation
available here: http://research.un.org/content.
php?pid=320836&sid=2626142.
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the other rights would depend on specific social
and economic conditions. The ideal society should
indicate the totality of conditions (institutional,
economic, social, cultural, etc.) necessary for the
development of the individual and the guarantee
of its rights. The perspective is very much of a per-
fectionist kind emphasising individual development
and what kind of society would best promote such
development.

The drafting committee came up with a pro-
posal. The first paragraph was accepted unani-
mously, but the second paragraph was subject
to discussion as to whether it should be inserted
in the preamble or constitute a separate article.*
Malik reiterates his worry thinking that it should
be “..clearly stated somewhere in the Declaration
that it was not enough to enumerate economic
and social rights, but that society itself should be
of such a nature as to ensure the observance of
those rights. Favourable social conditions were
necessary for that purpose.”*® He thought that an
article of this nature should be inserted among the
articles on ESC-rights. The Egyptian representa-
tive, Omar Loutfi, proposed to make such an idea
a separate article placed before the articles on ESC-
rights and this proposal was supported by Ronald
Lebeau from Belgium. René Cassin still conceived
this idea as a part of article 2 and he thought “..
it was necessary to establish that the individual
was entitled to demand that the State, society and
international co-operation should guarantee the
right in question.”#’ (That is the right to work.) He
therefore proposed the following amendment to
paragraph 2: “..ensured by such measures taken
by State and by international co-operation...”* Fon-
taina from Uruguay supported the French proposal
which for him implied “...consultation with existing
international organisations, in particular, with the
International Labour Organisation”.*® Geoffrey Wil-

4 E/CN.4/114.“2.The enjoyment of these rights should
be ensured by such measures (taken by the State or
by society) as would create the widest possible op-
portunities for useful work and prevent unemploy-
ment.”

% E/CN.4/SR.65 p. 3.

47 E/CN.4/SR.65 p. 4.

% E/CN.4/SR.65 p. 4.

49 E/CN.4/SR.65 p. 9.
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son (United Kingdom) asked for a decision whether
this provision should stay in article 23 or constitute
a separate article. Malik thought a provision stating
that “everyone had a right to a good social order
ensuring the enjoyment of...” could start or end the
section on ESC-rights.>® After a lengthy discussion,
it was decided to set up another sub-committee to
work out a special article “..concerning the mea-
sures to be taken in order to ensure the enjoyment
of economic and social rights.”>?

The two ideas about necessary societal condi-
tions and the international order were joined to-
gether by this subcommittee.>> The international
order is apparently conceived as consultations
within international organisations, but the inter-
esting thing with Cassin’s amendment is that in-
ternational co-operation together with state and
society “should guarantee the right in question”,
and “should” generally implies an obligation. The
subcommittee proposed unanimously the follow-
ing new article: “Everyone has the right to a good
social and international order in which the rights
and freedoms set out in this Declaration can be
fully realized.”

Cassin proposes another article to precede the
section on ESC-rights in conformity with his earlier
ideas: “Everyone as a member of society has the
economic, social and cultural rights enumerated
below, whose fulfiiment should be made possible
in every State separately or by international co-op-
eration.”

This last article will in revised form end up as arti-
cle 22 in UDHR: “Everyone, as a member of society,
has the right to social security and is entitled to re-
alization, through national effort and international
co-operation and in accordance with the organiza-
tion and resources of each State, of the economic,
social and cultural rights indispensable for his dig-
nity and the free development of his personality.”

The Cassin’s proposal eventually adopted as ar-
ticle 22 is more limited in scope, confined as it is to
ESC-rights. Even though it is originally formulated
as an alternative between fulfilment by state or in-

50 E/CN.4/SR.65 p. 5.

51 E/CN.4/SR.65 p. 11.

52 E/CN.4/120. The summery record states as mem-
bers: F, Lebanon, UK, USSR ans US, while the report
states as members: F, Lebanon, UK, US and Uruguay.
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ternational co-operation, it is finally conceived as
a cumulative process between the national and in-
ternational level. The obligation is also conditioned
on each country’s resources. The first proposal, on
the contrary, comprises the whole panoply of rights
and the entitlement people have to a “social and
international order” is not attenuated by any condi-
tions. A “good social and international order” refers
to Malik’s idea about an ideal standard for society,
where the human being can flourish and realize its
potentials.

The Indian representative, Mrs. Hansa Mehta,
noted regarding the new article that the term
“good” was redundant. An international order
in which all the rights and freedoms was fulfilled
must be a good one. The term “good” would im-
ply that there could be a “bad or less good” order,
where all rights and freedoms were fully realized.?
This would, however, be the case if the rights were
minimal personal guarantees and not perfectionist
rights. Malik, though, wants to conserve the term
“good”, thinking that the phrase: “in which the
rights and freedoms set out in this Declaration can
be fully realized”, defines the term “good”.>* Basi-
cally the same idea as the one advanced by Mehta.
This discussion was taken up later when deliber-
ation on this proposal resumed. Malik again em-
phasised “..the right of mankind to have a United
Nations a world organisation, as well as a social or-
der in which the rights and freedoms could be real-
ized.”® This seems to identify the world order with
the UN. However, Alexei Pavlov, the Russian repre-
sentative takes up the question relating to the term
“good” again. The Russian representative has his
own reasons for omitting “good”, since “good” for
him must be a socialist society.>® For the moment
he does not succeed, but in the Third Committee
Pavlov reiterates the question and he gains the sup-
port of many other delegates, though not for the
reasons he had given.>’

The article 26 (28 in the final text) is finally ad-
opted by the Commission with six votes against
three and six abstentions in the form proposed

53 E/CN.4/SR.67 p. 2.
¢ E/CN.4/SR.67 p. 3.
55 E/CN.4/SR.78 p. 9.
6 E/CN.4/SR.78 p. 9.
7 A/C.3/SR.152 p. 638 ff.
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by the sub-committee except that “has the right”
is changed to “is entitled”.*® In the Third Commit-
tee the word “good” was deleted by 34 votes for
and 2 against with 2 abstentions and the article 26
got its final form. Thereafter the article was voted
in two parts. The first part was adopted by 32 for,
2 against and 4 abstentions, and the second part
was adopted by 26 for, 2 against and 9 abstentions.
The article as a whole was adopted by 25 votes
for, 3 against and 8 abstentions.*® Article 26 then
becomes 29 by adoption of new articles.®® During
General Assembly deliberations article 3 is deleted
and article 29 finally becomes article 28.%!

The discussion of detail concerning the word
“good” is interesting since it reveals some funda-
mental assumptions. If the UDHR consisted only of
minimal rights protecting some basic interests such
as the inviolability of the person, then the panoply
of rights could very well be realized without hav-
ing a good world order in the substantial sense of
“good” as the ideal world order. If the world order
realising the rights of the UDHR is good per defi-
nition, then this world order must be good in this
substantial sense, and this corresponds very well to
the perfectionist view that human rights are the ba-
sic goods needed for human flourishing. There is no
distinction between the right and the good here. If
one would object that “good” is used loosely here
only to indicate that it is not bad, unjust or immoral,
one should think about the argument of the Indian
representative. She says directly that it cannot even
be a “less good” order thereby implying some kind
of degree; therefore the order in question must be
the best. Combine this idea with later statements
about what this world order should actually be:
The Lebanese representative describes it as “...the
ultimate conditions necessary for the realization of
those rights.”®? Cassin states that “...certain prelim-
inary conditions had to be laid down to ensure the
implementation of the rights contained in the dec-
laration.”®®* What they are speaking about here can-
not be anything else than the entire economical,

% E/CN.4/SR.78 p. 10-11.

% A/C.3/SR.152 p. 642.

% A/C.3/SR.175 ff.; A/C.3/400.
¢ A/PV.183.

62 A/C.3/SR.152 p. 639.

6 A/C.3/SR.152 p. 640.
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social and political structure of the world society.
We are not speaking about some formal restraints;
these statements concern the very nature of soci-
ety.

Chang, Malik and certain Latin American rep-
resentatives want to go further. Chang thinks the
Commission “...should affirm that it was the duty
of all to contribute towards the establishment and
maintenance of that order.”® Malik agreed with the
ideaandrealizeditsimportance. For reasons of form
he thought, however, that the Commission should
not depart from the practice thus far followed and
state duties in individual articles, but insert such
a provision in the preamble.®® In an answer to the
Chairman, Chang specified that he distinguished
between two kinds of obligations. On the one side
the obligations the individual owes to his own state
and fellow citizens and on the other side the duty
to contribute to the establishment of the social or-
der he has a right to demand. He emphasizes that
this right depends on the fulfilment of the duty.®® A
similar idea is reiterated by the Uruguayan repre-
sentative Fontaina emphasizing the “...duty of each
individual to cooperate in achieving a society in
which the rights and freedoms could be enjoyed.”®’
There is thus both a right and a duty to the estab-
lishment of the order in question. Those who have
the right to this order are also those who should
establish it, which seems logical since we are speak-
ing about the entire global population. How duties
are distributed among individuals, states and other
entities is not specified. It appears to be a purely
individual duty. However it is, the order in question
is both a right and a duty. From a perfectionist per-
spective rights can mirror duties in the way a right
to food, existing because food is necessary to hu-
man flourishing, mirrors a duty to eat, existing for
the same reason. In a parallel way the right to the
establishment of a social order realizing the rights
of the UDHR exists because this is necessary for
human flourishing, and the duty to establish such
an order exists for the very same reason. Since this
social order is conceived both as national and inter-

6 E/CN.4/SR.67 p. 3.
6 E/CN.4/SR.67 p. 4.
6 E/CN.4/SR.67 p. 4.
6 E/CN.4/SR.78 p. 10.
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national the individual has a right and a duty to the
establishment of a world order realizing the rights
and freedoms stipulated in the UDHR.

5. Post-war disenchantment

The UDHR has thus a very strong potential for
internationalization implying rights to a world or-
der consisting in a particular kind of judicial, politi-
cal, economic, social and cultural structure capable
of realizing other rights furnishing man with such
qualities as seems necessary for human freedom
and/or flourishing. This potential for international-
ization did not receive much attention in the years
following the adoption of the UDHR. In fact, the
UDHR itself remained for a long time in the shadow
of other events. The UDHR did not immediately
have the impact it would get later on. First of all it
was decided in 1947 that the Commission of Hu-
man Rights (CHR) could not investigate violations or
receive petitions. The CHR was thus limited to elab-
orating norms and after the adoption of the UDHR,
it concentrated its efforts on writing the conven-
tions. This would by itself limit the impact that the
CHR could have on public opinion, since one would
expect public opinion to be more attentive to par-
ticular cases rather than abstract principles.

However, what probably contributed most to
relegate the UDHR to a subordinate concern, and in
particular to make its potential for internationaliza-
tion irrelevant, was the emergence of the Cold War.
Already during the drafting process tensions was
visible between East and West. It became more and
more evident that the promise of rallying the na-
tions of the world around the idea of human flour-
ishing would not transpire in the real world. In 1947
George Kennan’s famous analysis of Soviet conduct
points out that there cannot be any appeal to com-
mon purposes or common mental approaches.
Only hard facts will impress the Soviet leadership
and this leads Kennan to recommend the politics
of Containment.® The assumption of perfectionism
was, however, that people’s true interest coincides
with their moral interest in common perfection.
If men by reason and education are made to un-

8 Kennan, George F. “The Sources of Soviet Conduct”,
(1947) Foreign Affairs, Vol. 25, No. 4 (Jul., 1947), p.
574.
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derstand this, there will be no reason for conflict
between them. This assumption was now chal-
lenged as naive, seemingly unrealistic, considering
the ideological gap that had to be overcome. The
contrary assumption that conflict is inevitable had
for some time been stated forcefully by Reinhold
Niebuhr beginning with his book, Moral Man and
Immoral Society: A Study in Ethics and Politics,®
written in 1932, and this thesis became influential
at least in North America.

Niebuhr questions the assumptions concerning
human nature made by many educators and mor-
alists. They assume that a higher development of
human intelligence and capacities will make it pos-
sible to overcome social conflict whether inside or
between societies. He directs his critique especially
against John Dewey. Dewey’s faith in the possibil-
ities of education and better institutions, ignores
in his opinion, what Dewey himself terms “our en-
trenched predatory self-interest”. Niebuhr acknowl-
edges that individual man can be moral considering
the interest of other men and preferring them to
his own interests, but this is practically impossible
when we speak about societies. Within societies co-
ercion controls the impulse of self-interest, but be-
tween societies there is no such control. Dewey and
like-minded people overestimate the moral poten-
tial in human beings. You can never harmonise the
self-interest of men. People with power will use it in
their own interest and justice can only be achieved
by opposing power with power. Whatever the de-
velopments in human intelligence and science, they
will never be able to abolish social conflict. Social
conflict is inevitable, since human nature is evil
and harried by self-interest, in spite of high minded
moral codes. Pure ignorance, as educators seems
to assume, cannot to any practical purpose explain
the existence of social conflict.”

6. John Dewey and Perfectionism

Dewey’s alleged identification of evil with igno-
rance and true self-interest with the social inter-
est points towards a perfectionist stand. Whether

8 Niebuhr, Reinhold. Moral Man and Immoral Society
(Louisville, Ky.: Westminster John Knox Press, 2013).

0 Niebuhr. Moral Man and Immoral Society. Introduc-
tion.
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Dewey actually embraced such a perfectionist stand
is disputed. Rebecca Katz discussed the question
in her Ph.d. dissertation.”” The discussion seems
skewed by a conception of perfectionism consid-
ering the substantial notion of how man should
be and strive to realise as something defined once
and for all and in an absolute manner. This particu-
lar conception of perfectionism stems in fact from
Dewey himself.

Dewey accuses perfectionism of the philosoph-
ical fallacy, which is to assume that what was true
under certain conditions is universally so without
any limits.”? According to him, we cannot assume
that perfectionist’s goals are fixed a priori.”® This
makes Katz say that perfectionism is immune to
contextual variation.”* Dewey might have met this
view in his philosophical environment, but our
definition of perfectionism implies no such thing.
That the kind of qualities that man should possess
is considered as objective does not imply that they
are insensitive to circumstances. Aristotle, one of
those supposed to have committed the philosoph-
ical fallacy, put forward both an empirical concep-
tion of happiness and a circumstantialist account
of subordinate ends (ends-in-view according to
Dewey). When determining the highest good, Ar-
istotle says that “..the great majority of mankind
are agreed about this; for both the multitude and
persons of refinement speak of it as Happiness, and
conceive “the good life” or “doing well” to be the
same thing as ‘being happy’””> This explanation is
eminently empirical and can hardly be accused of
“aprioriarism”. “Happiness” is of course an abstract

1 Katz, Rebecca M. John Dewey and Perfectionism:
Difficulties Interpreting the Experimental Life. Ph.D.
Thesis (Stanford University, 2009): http://media.pro-
quest.com/media/pq/classic/doc/1957930821/fmt/
ai/rep/SPDF?_s=2hY7NMvVIBF7uy5T%2FG2G%2FX-
9MmKhg%3D (Consulted 14-04-2015)

2 Dewey, John. “Human Nature and Conduct”. The
Middle Works, 1899-1924, Vol. 14: 1922 (Carbon-
dale: Southern lllinois University Press, 2008). PP.
122-123.

3 Dewey, John. “Democracy and Education”. The Mid-
dle Works, 1899-1924, Vol. 9: 1916 (Carbondale:
Southern Illinois University Press, 2008). P. 63.

74 Katz, Op.cit. P. 23.

5 Aristotle, Op.cit. 1095a 15-20; p. 11.
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term, which needs further elucidation. This is the
role Aristotle assigns to prudence and about pru-
dence he says that it concerns the affairs of men
and things we can deliberate about. Prudence con-
siders means to an end and this end is a good at-
tainable by action (in last resort happiness), and
he adds that these matters always vary.”® For the
very same reason Aristotle values the “...unproved
assertions and opinions of experienced and elderly
people, or of prudent men, ...for experience has
given them an eye for things, and so they see cor-
rectly.”’” This approach is certainly not immune to
contextual variation.

Dewey’s position does not seem that different
from Aristotle’s if considered in the abstract. He
agrees with Aristotle on several crucial points. Even
though Dewey criticises “ideals of remote ‘per-
fection’”, he does not dismiss “the genuine ideal”
brought out in special situations.” These special sit-
uations are also those which Aristotle would privi-
lege emphasising that only the wise knows exactly
what to do in such situations. This is a natural con-
sequence of willing to realise certain kinds of ends
like the common good, well-being or utility. What
maximises these ends will depend on the circum-
stances in the particular situation.

Dewey and Aristotle both have a special focus
on the common good. Dewey discusses it in these
terms: “Such terms as ‘general’ and ‘common’
need, perhaps, even more careful interpretation.
The words come easily to the tongue and too read-
ily give a wrong impression. They do not mean sac-
rifice of individuality; it would be a poor kind of
society whose members were personally undevel-
oped. It does not mean the submergence of what is
distinctive, unique, in different human beings; such
submergence would produce impoverishment of
the social whole. The positive import of ‘common
good’ is suggested by the idea of sharing, partici-
pating —an idea involved in the very idea of commu-
nity. Sharing a good or value in a way which makes
it social in quality is not identical with dividing up a

6 Aristotle, Op.cit. 1141b 5-15.

77 Aristotle, Op.cit. 1143b 10-15.

8 Dewey, John and Tufts, James H. Ethics, Revised Edi-
tion (New York: Henry Holt and Company, 1932). P.
301.
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material thing into physical parts.””®

Dewey indicates that there is no conflict be-
tween personal development and the common
good, a fundamental presupposition of Greek phi-
losophy. Further, the individual does not have to
conform to a fixed common model. Individual dif-
ferences can mutually enrich each other and make
the social whole something more than the addition
of the individual parts. We think, Aristotle would
not disagree with any of this. Aristotle determines
the common good as happiness, and it is possible
that Dewey would be more circumspect and de-
termine the common good, in less unitary terms.
He speaks more vaguely about growth, wellbeing,
general welfare and the like.®° More importantly,
Dewey would submit this determination to histor-
ical change. He would emphasize that these gen-
eral determinations would be elaborated further by
each generation as a function of our growing scien-
tific knowledge. Both would, however, agree that
further sub-goals will be elaborated according to
the circumstances. Apart from this abstract resem-
blance Dewey develops his own original theory of
growth as the characteristic of life, with which we
will not go into detail. Katz notes that this concep-
tion “...can perhaps be considered a view of human
flourishing ...”, but Katz adds that it cannot be per-
fectionist in any meaningful way.®! This last conten-
tion we will deny. Even if there is no static ends and
ideals (apart from the abstract ideal of the common
good, which Dewey himself subscribes to), Dewey
would have to reckon with the present state of hu-
man enquiries concerning the proper conditions for
the common good, growth or in whatever terms he
would state the value that humans should cherish.
He acknowledges in fact that we can safely say that
certain goods are ideal mentioning expressly art, sci-
ence, culture, interchange of knowledge and ideas.
Past experience tells us that these values are “likely
to be approved upon searching reflection”. There
are thus, he says, a presumption in their favour,
though further enquiry can show that changed cir-

% Dewey and Tufts, 1932. P. 383.

8 Dewey, John. “Democracy and Education”. The Mid-
dle Works, 1899-1924, Vol. 9: 1916 (Carbondale:
Southern Illinois University Press, 2008d). P. 46 ff,;
Dewey and Tufts, 1932. P. 310 ff.

8 Katz, Op.cit. P. 145.
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cumstances or the like would defeat this presump-
tion.®2 Even though the true good cannot be deter-
mined once and for all, we still have to determine it
temporarily in some way in order to have any norm,
from which we can act. Dewey thus has to propose
some kind of substantial notion of man, though de-
feasible, in order to indicate what would for now be
the proper development of the human species. He
says that “..Health, wealth, industry, temperance,
amiability, courtesy, learning, aesthetic capacity,
initiative, courage, patience, enterprise, thorough-
ness and a multitude of other generalized ends are
acknowledged as goods.”® However, their value is
only intellectual or analytic, or should we say, indic-
ative, to be adapted to actual circumstances. They
can give us a lead when we try to eliminate per-
ceived ills in the particular situation.®* So this tem-
porary specification does indicate some substantial
human qualities perceived as helpful to cope with
individual situations. These qualities would proba-
bly be different from the one Aristotle proposed,
but the general idea is the same.

This general agreement also shows itself con-
cerning the relation between desire and reason.
Dewey states that there is no conflict as such be-
tween desire and reason considered as two inde-
pendent motives of action. There can be a conflict
between desire concerning the short sight and the
long sight.®> Reason is only illuminating desire tell-
ing it how its overall satisfaction can be best consid-
ered. This thesis is related to the thesis of identity
between personal development and the common
good. Overall satisfaction is best satisfied by the
individual’s insertion into the community: “In the
realization of individuality there is found also the
needed realization of some community of persons
of which the individual is a member; and, con-
versely, the agent who duly satisfies the community
in which he shares, by that same conduct satisfies
himself.”2¢

8 Dewey and Tufts, 1932. P. 230.

8 Dewey, John. “Reconstruction in Philosophy”. The
Middle Works, 1899-1924, Vol. 12: 1920 (Carbon-
dale: Southern Illinois University Press, 2008). P. 176.

8 Ibid. PP. 176-177.

8 Dewey and Tufts, 1932. P. 200.

8 Dewey. Outlines of a Critical Theory of Ethics (Ann
Arbor, Michigan: Register Publishing company, The
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Reason thus tells the individual that overall sat-
isfaction is best assured by satisfying the commu-
nity, which satisfy the individual’s realization in its
turn. This complex standard of achievement gives a
moral significance to nearly everything the person
does. According to Dewey all acts are connected.
We cannot consider morality in terms of the perfor-
mance of isolated acts. Acts are connected in series
with consequences for other persons and has to
be considered in the light of these consequences.
He thinks this solves the problem of indifferent
acts, since “...every act has potential moral signifi-
cance, because it is, through its consequences, part
of a larger whole of behaviour.”®” In the end there
are no indifferent acts, they all have some conse-
guences which have to be considered in a moral
light as far as they contribute to or subtract from
what is considered valuable. For the same reason
he also rejects fixed codes of conduct. They can
only be looked upon as a source of data for reflec-
tive morals, having to determine what is right and
good at this moment according to the reigning cir-
cumstances.®®

Katz concludes, rightly, that Dewey’s view does
not justify any “gut-reaction claim” that some par-
ticular right is violated.®® Rights in the sense of per-
missions granted by fixed rules is not possible in
Dewey’s moral universe. Rights would rather be the
rights Christian Wolf is considering being both du-
ties and rights conducive to some perfectionist end.
In the first edition of Ethics, he thus states clearly
that the legal order should express the common
good.*® This will not, however, answer our question
about what kind of perfectionist Dewey is: a full-
blown perfectionist or a social liberal perfectionist?

The first edition of Ethics shows clearly that
Dewey shares the particular concern for effective
freedom with the social liberal: “Effective free-
dom. - Exemption from restraint and from interfer-

Inland Press, 1891). P. 131.

8 Dewey and Tufts, 1932. P. 179.

8 Dewey and Tufts, 1932. P. 191.

8 Katz, Op.cit. P. 142.

% Dewey, John. “Reconstruction in Philosophy”. The
Middle Works, 1899-1924, Vol. 5: 1908 (Carbondale:
Southern Illinois University Press, 2008). P. 419. In
the preceding pages, Dewey criticises taking good-
ness as a matter of obeying rules. Ibid. P. 418.
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ence with overt action is only a condition, though
an absolutely indispensable one, of effective free-
dom. The latter requires (1) positive control of the
resources necessary to carry purposes into effect,
possession of the means to satisfy desires; and (2)
mental equipment with the trained power of initia-
tive and reflection requisite for the free preference
and for circumspect and far-seeing desires. The
freedom of an agent which is merely released from
direct external obstruction is formal and and emp-
ty.”o!

Men should have some substantial qualities both
externally in terms of material resources and inter-
nally in terms of a particular mental equipment.
This concern for effective freedom is not missing
from the 1932 edition, but there is much less em-
phasis on this question.®?

As explained above emphasis on effective free-
dom is not incompatible with full-blown perfec-
tionism. We therefore have to determine whether
there is a strong moral dimension in Dewey’s con-
ception of the common good. Does the common
good in itself imply that individual realization takes
place by being moral? The citation above concern-
ing the realization of individuality seems to imply
this, because the realization of individuality also
realises a community and by satisfying the needs
of the community it satisfies the needs of the indi-
vidual. The needs of the individual must somehow
be social and the realization of the individual there-
fore reinforces the community at the same time.
Another indication of a more dense conception is
the far-reaching moralization of ordinary life, mak-
ing every act potentially significant from a moral
point of view. The emphasis seems here to lie on
the moral life of man and less on effective freedom.

7. Reinhold Niebuhr and Human Sinfulness
Niebuhr’s critique of Dewey goes right to the
heart of the perfectionist position targeting the
identification between well understood personal
interest and the common good. Niebuhr’s assump-
tions being totally different. Natural impulses such
as greed and will-to-power can never be fully con-
trolled by reason or be made fully socially or cul-

%1 Ibid. P. 392.
92 Dewey and Tufts, 1932. P. 408.
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turally acceptable.®® Social conflict is inescapable.?
The moralist believing in social intelligence and
moral goodwill as a permanent solution for social
problems ignores the underlying injustice and co-
ercion in any actually implemented social peace.*®
This would mean that conflicting interests will not
disappear, even though they are considered in the
long run. People’s interests are simply not such that
they would be able to live in perfect harmony. They
basically want to have more than other people, con-
trolling them if they can, and these impulses can
never be harmonised, they can only be repressed
to some extent. Man is not basically social such that
his true interests consist in concern for other peo-
ple and the community. Man has genuine interests
that cannot necessarily be harmonised with those
of others. This is visible even in teaching. Facts and
truths are suppressed consciously or unconsciously
in order to influence pupils in a particular direc-
tion. This happens in all forms of communication,
so education alone cannot resolve social conflict.*®
He cites Augustine for saying that the peace of the
world must be achieved by strife.”

Augustine is no doubt important for Niebuhr and
a basic inspiration for him. He finds in the works
of Augustine the conception of society, which he
also expounds himself, bearing as it does the mark
of faction, tension and competition. As he distin-
guishes himself from Dewey, he also seems to dis-
tinguish Augustine from the philosophies of the
classical age and in particular Cicero, the preferred
target of Augustine himself.®® He explains the dif-
ference of viewpoint by their different conceptions
of human self-hood. Augustine’s view of self-hood
is dualistic composed of mind and body. For him
the seat of evil lies in the self and more precisely in
the body as the origin of lusts and ambitions. The
classics saw man as part of a fundamentally ratio-
nal system of nature,® and, we assume, evil in ig-

% Niebuhr. Moral Man and Immoral Society. P. 231.

% Ibid. P. 234.

% Ibid. P. 233.

% |bid. P. 245.

9 |Ibid. P. 256.

% Niebuhr, Reinhold. “Augustine’s Political Realism”,
The Essential Reinhold Niebuhr (New Haven: Yale
University Press, 1986). PP. 124, 128.

% |Ibid. P. 124-125.
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norance about man’s true nature. If man is part of
a rational system of nature, men’s interests cannot
be conflicting assuming that contradiction is repug-
nant to reason. On the Augustinian view interest
and reason have different origins and often do con-
flict with each other. That man is dominated by lusts
and ambitions contrary to the dictates of reason is
what Christians mean by man’s inherent sinfulness.
Niebuhr would take a middle stand here disapprov-
ing the concept of “total depravity”.?®® Man has a
moral capacity, but one should not forget that self-
ishness generally prevails. On this assumption, gov-
ernment can only be seen as a consequence of and
remedy for sin. Political institutions establish peace
through coercion in order to restrain human self-
ishness, but these institutions can be instruments
of the very same selfishness, which makes count-
er-coercion necessary in order to re-equilibrate the
consideration of the different interests.® Augus-
tine thus “..seeks to establish the most tolerable
form of peace and justice under conditions set by
human sin.”2%

Niebuhr shares the dualistic assumptions of
Augustine renaming body and soul as vitality and
reason. He also emphasises the force of human
sin — originating in vitality we assume - making man
consider himself more important than others and
prompting him to consider only his own interests.
This tendency is so strong that moral and rational
arguments cannot restrain people from doing this.
Society must therefore be seen as a more or less
stable or precarious harmony of these vitalities.
This unstable and precarious harmony is propped
by force establishing a balance of power between
government and various destabilising forces cou-
pled with a balance of power between the different
vitalities or social forces within society.’® Order in
society is maintained through laws and the system
of justice. Considerations of justice should be dis-
tinguished from the law of love. He will not exclude
justice from the domain of love as he thinks both
sectarian and Lutheran analyses does, but admits

100 thid. P. 123.

101 1pjd. P. 128-129.

102 1pjd. P. 131.

103 Niehbuhr, Reinhold. The Nature and Destiny of Man,
Volume Il; Human destiny (London: Nisbet & Co. Ltd.,
1948). PP. 266-268.
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that they have both a positive and negative relation
to mutual love and brotherhood. They both ap-
proximate and contradict the idea of brotherhood.
Justice merely approximates brotherhood because
justice presupposes — or is made necessary by - hu-
man self-interest and greed. Fine distinctions be-
tween mine and thine are set to counteract these,
and this might appease relations making them
look like harmonious, but they do not express true
brotherhood. They contradict the idea of brother-
hood as far as conceptions of justice are imperfect
and tainted by passion and self-interest. The deter-
mination of justice is no easy thing, and a fair and
reasonable estimate is often skewed by particular
interests and outdated institutions.*

The highest morality is about unselfishness and
disinterested motives.'® Here Niebuhr rejoins a
general Lutheran theme. Being perfect is to obey all
the commands; turn the other cheek, go another
mile, ...Perfection is about rubbing out self-interest
altogether, and this ideal is obviously unattainable
for man considering his sinful nature. Human jus-
tice can nonetheless be a slight approximation in
Niebuhr’s view, but this does not come about by it-
self. Those with vested interests will not give them
up without a fight, so conflict is necessary in order
to make this approximation. Still, there is no sim-
ple relation between justice and the law of love. In
the 12" century Hugo of Saint Victor could assume
that the law of love in its negative and positive
form would express itself in the Commandments.2
Niebuhr does accept that there “..are essentially
universal ‘principles’ of justice moreover, by which
the formulation of specific rules and systems of
justice is oriented”.’®” He speaks about the ideals
of liberty and equality as the requirements of the
natural law,%® but their application will always be
subject to the relativities of history. Abstract ide-
als must be translated into concrete norms and a
generally valid principle gets an inevitable ideolog-

104 Ipid. PP. 260-261, 265-266.

195 Niebuhr. Moral Man and Immoral Society. P. 258.

1% \Weigand, Rudolf. Die Naturrechtslehre der Legisten
und Dekretisten von Irnerius bis Accursius und von
Gratian bis Johannes Teutonicus (Minchen: Max
Hueber Verlag, 1967). P. 131.

197 Niehbuhr. The Nature and Destiny of Man. P. 263.

108 Jpid. P. 290.
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ical taint when applied to historical circumstances
in this way.!® Niebuhr explains that this is due to
two or maybe three forms of corruption, which can
be summarized as will-to-power, conflict of interest
and lastly isolationism, which he in the end consider
as a negative version of the conflict of interest.!*°
Even though there is no simple relation between
abstract ideals and concrete norms, he does seem
to conceive the last in terms of rules.''! His idea of
perfection does not imply any substantial qualities
that humans should possess and strive to obtain,
but rather the absence of something namely self-in-
terest. Justice, on the other hand, should establish
peace by arbitrating conflicting interests, and rules
seems to be the chosen means to this purpose.
Nation states are generally performing this ar-
bitration between interests and they are to that
extent a check upon individual egoism, but a new
form of egoism crystallizes around them in the spe-
cies of patriotism.!*? Loyalty towards the commu-
nity is a strong competitor to individual morality
having a strong tendency to pacify moral criticism
thus leaving little room for moral considerations
between states. The particular groups in society
controlling government for their own purposes will
also enhance state egoism to the detriment of the
type of moral considerations which has some force
between individuals.'*®* The nagging consciousness
of national egoism leads further to a pervasive
amount of hypocrisy trying to coach patriotic am-
bitions in universal principles.** In general terms
Niebuhr explains the problem in this way: ethical
action suppose self-criticism and self-criticism sup-
pose the ability to transcend the actual and pose a
critical standard, and this nation states are hardly
capable of.**> Even though patriotism or group in-
terests make self-criticism difficult, they do none-
theless seem to be able to pose universal principles

199 Jpjd. PP. 264-265.

10 Jpijd. P. 275.

11 Jpjd. PP. 256-257 (rules and laws of justice), 259 (spe-
cific rules), 260 (rules of justice), 263 (principles of
justice, prohibition of murder), 265 (absolute norms
of justice, generally valid principle), 266 (rules, laws).

112 Niebuhr. Moral Man and Immoral Society. PP. 91, 93.

113 Jpid. P. 89.

114 Ibid. PP. 89. 95 ff.

115 Jpid. P. 89. 88.
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being it as a cover up for self-interest. It seems like,
in Niebuhr’s words, that man has a “..so strong
sense of obligation to his fellows that he cannot
pursue his own interests without pretending to
serve his fellowmen.”*** We conclude from this
that the rules of justice apply to relations between
groups, but they just have much less force to pre-
vail in these relations.

The quote below shows that statesmen cannot
pursue selfish interests unhampered. There is a due
consideration to be taken in the interests of the rest
of humanity. The difference between individuals
and states lies not in the rules of justice that apply
to them, but in the fact that individuals can decide
to be wholly unselfish while states cannot.

“An individual may sacrifice his own interests,
either without hope of reward or in the hope of an
ultimate compensation. But how is an individual,
who is responsible for the interests of his group, to
justify the sacrifice of interests other than his own?
‘It follows,” declares Hugh Cecil, “that all that de-
partment of morality which requires an individual
to sacrifice his interests to others, everything which
falls under the heading of unselfishness, is inappro-
priate to the action of a state. No one has a right
to be unselfish with other people’s interests.” This
judgment is not sufficiently qualified. A wise states-
man is hardly justified in insisting on the interests
of his group, when they are obviously in unjust rela-
tion to the total interests of the community of man-
kind. Nor is he wrong in sacrificing immediate ad-
vantages for the sake of higher mutual advantages.
...Nevertheless it is obvious that fewer risks can be
taken with community interests than with individ-
ual interests. The inability to take risks naturally re-
sults in a benevolence in which selfish advantages
must be quite apparent, and in which therefore the
moral and redemptive quality is lost.”*’

Individuals as well as groups can pursue legiti-
mate interests, but only individuals can choose to
act unselfishly. Interests are legitimate within cer-
tain moral bounds, but people’s incapacity to de-
termine their legitimate interests correctly exacer-
bates conflict. Niebuhr nonetheless believes that

116 Niebuhr. “Augustine’s Political Realism”. P. 123.
117 Niebuhr. Moral Man and Immoral Society. PP. 267-
268.
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people should pursue these interests. Those who
has acquired more than their due will not abandon
these possessions voluntarily and conflict is inevi-
table. Both within and outside society the power
of the one stands against that of another in a more
or less precarious balance. Social groups and states
should therefore pursue their interests with due
concern for the legitimate interests of others. They
should also prefer mutual interest in the long run
for narrow interests on the short sight. However,
these mutual interests in the long run are still par-
ticular interests; conflicts of interest cannot be
erased altogether. The state should thus not unself-
ishly promote some higher ideal, probably because
unselfish sacrifice is a personal choice one can only
make for oneself. Unless the choice is made unani-
mously, which seems unlikely, a state cannot make
such a choice. A basic assumption would be that
the state is a contingent association made for the
common interest of its inhabitants, and therefore
such a choice would be contrary to its purpose. The
majority is not mandated to make such choices.
Perfectionists can on the contrary demand such
‘sacrifices’ because they believe them to be in the
true interest of everybody. Dewey and like-minded
people can therefore recommend “internationalist”
schemes implying such sacrifices, and we believe
this is also the tenor of the UDHR. From Niebuhr’s
point of view the UDHR would thus be less inter-
esting. This could give us a clue to why the UDHR
slumbered for so long after its drafting.

8. Hans Morgenthau and George Kennan
Niebuhr’s outlook inspired or was shared by
an important school within international relations
namely the realist school. Prominent realists such
as Hans Morgenthau and George Kennan had close
relations to Niebuhr. Kennan is supposed to have
said that “Niebuhr is the father of us all” allegedly
referring to the realist school.!® The relation to
Morgenthau is more ambiguous, since they both
admitted being inspired by the other. It is unclear
how much new inspiration Morgenthau found in
Niebuhr and how much he just found a kindred

118 Rice, Daniel F. Reinhold Niebuhr and His Circle of In-
fluence (Cambridge: CUP, 2013). P. 12.
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spirit in him.°

Realism is known for leaving very little room for
moral considerations in foreign policy. Hans J. Mor-
genthau and George F. Kennan, both distinguished
realists, leave, however, some room for moral con-
siderations. Kennan distinguishes between two
ways, how moral considerations enter foreign
policy. There is the behaviour of foreign govern-
ments on the one side and the behaviour of the
national government on the other side. Concerning
the conduct of national foreign policy, he will not
deny that there are some negative strictures on be-
haviour, and he mentions the Ten Commandments
as an illustration of his point. He specifies later that
“excessive secrecy, duplicity and clandestine skul-
duggery are simply not our dish ...because such
operations conflict with our own traditional stan-
dards and compromise our diplomacy in other ar-
eas.” Morgenthau states for his part that no human
action can evade being judged morally, since this
goes with being a human being. Foreign policy is no
exception. Morgenthau quotes Churchill reporting
from the Teheran Conference in 1943, where Stalin
proposed to execute about 50000 German officers
and technicians. Churchill answered that the British
Parliament and public opinion would never accept
this and he said further that he would rather be shot
right now in the garden than sully his own country
with such an infamy. Morgenthau gives other exam-
ples of statesmen having refrained from certain ac-
tions on moral grounds. He concludes that foreign
policy is not devoid of moral significance, but like
Kennan, he would distinguish between the judge-
ment applied to ourselves and the application of
these standards to the action of others.**

There are then limits to what a state legiti-
mately can do when pursuing its national interest.
The national interest Kennan defines as “...its mil-
itary security, the integrity of its political life and
the well-being of its people.” He insists that these
“needs” as he calls them has no moral quality. They
cannot be said to be “good” or “bad”, since they are
inherent in the very existence of the national state.

115 Ipid. P. 145 ff.

120 Morgenthau, Hans J. Human Rights and Foreign Pol-
icy (New York: Council on Religion and International
Affairs, 1979). PP. 1-3.
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Even though they can be “questioned from a de-
tached philosophic point of view”; they must be the
basis for any foreign policy. In sum, any foreign pol-
icy must pursue these ends subject to certain moral
strictures. What Kennan disapproves is an “unduly
legalistic and moralistic” approach to the behaviour
of other governments. Various interventions have
been made under the banner of democracy, human
rights, majority rule, fidelity to treaties, fidelity to
the UN Charter, etc. If any behaviour on the part
of foreign governments seriously injures American
interests, there will be reason to react, but a mere
injury to their moral sensibility will not justify such
reaction. Concern about the moral behaviour of
other states might even jeopardise American inter-
ests and he adds that the defence of American in-
terests will leave very little energy and attention to
such matters.*?

Morgenthau makes clear, however, that we are
not speaking about ethical relativism, since he be-
lieves himself that there is only one moral code.
Such a code would need a theological foundation,
and in his opinion, this code would be something
objective. He assumes that certain basic moral prin-
ciples apply to all human beings and mentions as an
example the preservation of life, though subject to
certain qualifications. This would not for that rea-
son entitle a nation to impose its own moral princi-
ples on other nations, and this is actually what hu-
man rights are about. Quite apart from the fact that
Morgenthau would object to the concept of right,
which in his view only applies to a society, where
these rights are allocated and protected, so he
would also object to our wish to present these to
other nations for acceptance and not for imitation.
In his view we are not morally justified to proceed
in this way, but he also thinks this is infeasible. It is
impossible to enforce this regime, and at the same
time such a tentative would conflict with other in-
terest, which in his view are more important. Hu-
man rights are one interest in US foreign policy,
but not the most important. The prime business of
US foreign policy is not to defend human rights.??

121 Kennan, George F. “Morality and Foreign Policy”,
(1985) Foreign Affairs, Vol. 64, No. 2 (Winter, 1985),
pp. 205-218.

122 Morgenthau. Human Rights and Foreign Policy. PP.
10, 25, 15, 4-7.
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We must assume then, that the prime business of
US foreign policy is to defend American interests
within the moral limits that Americans impose on
themselves.

These moral limits Morgenthau describes else-
where as “certain moral rules of conduct which in-
terpose an absolute barrier against a certain policy
and which do not permit it to be considered at all
from the point of view of expediency.”*?® Further on
in the same article he considers the policy of mass
extermination and concludes that such a policy is
limited “..by virtue of an absolute moral principle
the violation of which no consideration of national
advantage can justify.”!** Here national interest
is sacrificed and he emphasizes that expediency
does not impose such limits.'>®> Dewey would on
the contrary, maintain that such a policy was not
expedient, because it is contrary to man’s moral
interest in society and the growth of all mankind.
Morgenthau seems to assume a different kind of
moral philosophy deploying rules forbidding partic-
ular kinds of action. A moral conception supposing
the classical dichotomy between self-interest and
moral imperatives. As a consequence everybody is
free to pursue their self-interest within the stric-
tures of some basic moral imperatives. If the moral
strictures are rather limited in number, it would
signify that the pursuit of self-interest is legitimate
to a very high degree. A few interdictions such as
not to commit mass exterminations or not to as-
sassinate foreign heads of state, would imply nearly
no responsibility for what happens in other states.
In Kennan’s words “...the most significant possibil-
ities for the observance of moral considerations
in American foreign policy relate to the avoidance
of actions that have a negative moral significance,
rather than those from which positive results are to
be expected.”*?® The state is not obliged to labour
for the best possible situation according to some
moral ideal. This seems intelligible if we consider
that the state on this conception is the outcome of
a contingent historical process. Whatever the way it
was actually constituted, it has by now established

13 Morgenthau, Hans J. “The Twilight of International
Morality”, (1948) Ethics Vol. 58, No. 2 (Jan.). P. 80.

124 1pid. P. 82.

125 Ibid.

126 Kennan. “Morality and Foreign Policy”. PP. 205-218.
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decision-procedures enabling collective action, and
the state’s actual situation is conceived as the re-
sult of the “choices” it has taken in the past. Each
state organises itself in the preferred way and leave
other states to do the same. If breaches of moral
principles have enriched a country illegitimately,
reparations can come into question, but otherwise
no redistribution is envisageable. The behaviour of
other states is only morally pertinent to the extent
that it injures other states. So the way a state treats
its own citizens has little import for another state’s
foreign policy, and Kennan can in this way relegate
human rights to the category of “high-minded but
innocuous professions”.*?’

9. Institutionalism: Opening Up New Possibilities
Critics of realism have emphasised that the defi-
nition of state interests is subjective. What matters
is what states perceive as their interests. Keohane
notes that the idea of self-interest is elastic. It is dif-
ficult to draw a sharp distinction between egoism
and altruism. Since egoism can be both far-sighted
and short-sighted, altruism can often be hard to dis-
tinguish from far-sighted egoism. It is also possible
to conceive self-interest in terms of moral princi-
ples, people preferring to sacrifice their own life or
well-being rather than breaking a moral principle or
let someone else suffer. In this case one’s self-inter-
est is a moral one.’”® Donnelly reiterates this view
observing that state interests are not given objec-
tively. Individuals are seen as moral agents with
a potential for moral action, so why not conceive
states in a similar way. Why should states be bound
to act selfishly? In their view, this is rather a realist
vision about what should be valued in foreign policy
and as such a normative stand. Even if one should
be careful about moralistic excesses, there “...is
no reason why states cannot, if they wish, define
their national interest (in part) in moral terms.”*?
This point of view would exclude a conception of
morality that conceives morality as strictures on

127 Ibid.

128 Keohane, Robert O. After Hegemony, Cooperation
and Discord in the World Political Economy (Prince-
ton, New Jersey: Princeton University Press, 2005). P.
122.

125 Donnelly, Jack. Realism and International Relations
(Cambridge: CUP, 2000). PP. 71, 165-166.

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

a predefined self-interest. However, even on this
view self-interest can conform to moral prescrip-
tions, but self-interest cannot be moral as a motive,
that is, we cannot define our self-interest morally.
Self-interest can conform to moral strictures, but
it cannot as such be moral. When we follow Keo-
hane and Donnelly, morality and what is perceived
as self-interest can of course conflict, but they can
also coincide; that is, we can take morality as our
interest or identify true self-interest with morality.
This move opens the gates for a different concep-
tion of morality.

According to a perfectionist conception of mo-
rality, true self-interest coincide with morality. The
perfection of the human being is conceived as
something objective, which is not only our moral
objective, but also our true self-interest. Not pur-
suing this end only testifies to our ignorance about
our own good. Donnelly seems to subscribe to such
a view, at least in his early days. He notes that the
basis for human rights is a “moral account of hu-
man possibilities”. The state plays a determining
role in the realization of these potentialities and
the object of human rights is “the most complete
possible realization of that potential, and their
protection and implementation would ‘create the
envisioned person’”. Human rights endeavours “to
establish and guarantee the conditions necessary
for the development of the human person” so con-
ceived. Donnelly calls this theory constructivist,'*
but we would rather call it perfectionist. If we al-
lowed everybody to construe the human potential
in just any way human rights would be perfectly
void. There should at least be a general theory on
the basic features of human perfection even if this
theory is defeasible in the way Dewey thought it
was.

Keohane is less precise concerning his moral af-
finities. Citing Peter Singer, he rejects utilitarianism
on the ground that it is too demanding, since “..
it appears to imply an almost unlimited moral ob-
ligation to anyone, anywhere, who is less well-off
than oneself.”*3! He also invokes against utilitarian-

130 Donnelly, Jack. The Concept of Human Rights (Beck-
enham, Kent: Croom Helm, 1985). PP. 31-32.

131 Keohane. After Hegemony, Cooperation and Discord
in the World Political Economy. P. 250.
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ism that it is insufficiently strict, since it is possible
to justify the sacrifice of innocent people in order
to attain the greatest happiness for the greatest
number of people.'®*? A government acting on such
a conception would have to assign a rather low pri-
ority to national interest (in the realist sense). If the
country of this government or some elements of
it were the one to be sacrificed, it would have to
reduce more or less substantially the happiness of
their own country. This is of course absurd on re-
alist premises taking Kennan as the representative
of this position. Within the limits of basic decency
the government should pursue the wellbeing of the
state, since it has been instituted for that purpose,
and this is perfectly legitimate from this point of
view. A government conducted according to utili-
tarian principles would have a different relation to
national interest. It could hardly argue that the util-
itarian principle would never interfere with the ad-
vantages the state could otherwise hope for. On the
realist position, morality would also limit national
interest to some extent, but it would not replace
it by the interest of the greatest number. What the
realist terms the national interest is illegitimate for
the utilitarian.

Keohane is more tempted by another position
inaugurated by John Rawls, but made global by
Charles Beitz. Beitz apply the “veil of ignorance”
and the resulting difference principle on a global
level.’* In this hypothetical situation interest and
moral concern are supposed to coincide. Each and
everybody is here assured the best possible situ-
ation, whatever their initial capacities. Social and
economic inequalities should benefit the least ad-
vantaged members of society. In the real world, it
would probably mean a rearrangement of the ex-
isting patterns of distribution, and this might upset
the expectations of the more wealthy societies. Still
the possible consequences will probably be less
radical for the individual society than what is sug-
gested by the utilitarian theory. However, he uses
both the utilitarian principle and Rawls’ difference
principle in order to evaluate the existing interna-

132 |pid. P. 250.

133 Beitz, Charles R. Political Theory and International
Relations, with a new afterword by the author (Princ-
eton, New Jersey: Princeton University Press, 1999).
P. 169 ff.
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tional institutions. In his view, there is little differ-
ence between them in what concerns their practi-
cal implications. He largely defends the beneficial
effects of liberal institutions within the advanced
industrial countries, but recognises that they show
insufficient sensitivity towards disadvantaged peo-
ple in the Third World. The principles might be
morally deficient, but this does not imply that the
institutions should be abandoned. His conclusion
would rather be that citizens of the advanced indus-
trialised countries should labour to modify these
principles. In order to do so they should not ignore
self-interest, but define their self-interest in a less
myopic manner and in a more empathetic way.***
The bulk of Keohane’s contentions is based on real-
ist assumptions of self-interest, but he considers in
the end of his work the possibility of transcending
self-interest altogether through empathy. How em-
pathy relates to the utilitarian principle or the dif-
ference principle is not quite clear. Should empathy
motivate people to act according to any of these
principles? This is of course possible, but it seems
in no way necessary.

Whatever the hesitations Keohane might have
concerning his moral theory, it is quite clear that he
wants to open the field for a different kind of moral
theory than the realist one. A theory which implies
a greater responsibility towards other nations and
their populations. This aim Donnelly shares with
him, but their common critique of the realist stand
on self-interest seems somehow beside the point.
The realists cannot appreciate this critique, since
self-interest on their moral assumptions cannot
be anything different. Self-interest can of course
be more or less myopic, but it cannot assume a
moral character. The dispute around self-interest
is a dispute about moral theory. Keohane seems to
suggest something like this, when he opposes the
doctrine of the morality of states with the cosmo-
politan perspective, but we believe he is not quite
conscious about the basic moral assumptions at
stake.’® So we cannot just as a matter of fact note
that the idea of self-interest is elastic or subjective.
Perceptions of self-interest vary of course, for the

134 Keohane. After Hegemony, Cooperation and Discord
in the World Political Economy. P. 252-257.
135 Ipid. P. 248.
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reason among others that people hold different
conceptions of morality.

This position had to be argued in order to break
the way anew for an internationalist conception.
Internationalism is nothing new and did not come
into being with the UDHR, but the internationalist
potential of the UDHR would likewise need this ar-
gument to overcome realist hesitations. The suc-
cess of the human rights movement would even-
tually make the argument necessary, liberating the
potential. However, it appears that the success of
the human rights movement did not do this right
away. Moyn argues that initially it was anti-political
and minimalist and this was the key to its success.

Conclusion: The Human Rights Movement of the
70’s

Moyn describes how the human rights NGOs
working mainly within the UN system failed to cap-
ture the imagination of the larger public, and how
Amnesty International (Al) managed to do this re-
lying on people rather than governments.'** Moyn
quotes Peter Benenson, the founder of Al, speaking
about the first campaign in 1961 and explaining how
he hoped to create a common base for the idealists
of the world gathering them around this cause.™’
For Moyn, this is a strong indication that the human
rights movement was at first intended to go beyond
politics.’*® The utopia offered for idealists was thus
a minimalist one claiming a large consensus. There-
fore the self-imposed limitation to subjects such as
torture, political prisoners, forced disappearances.
The movement was intended as “..a new venue
for idealism...” and this presupposed the waning
of the ideological struggle of the Cold War.** Moyn
explains that several catalysts were at work in fa-
cilitating the success of the human rights move-
ment in the 70’s: European efforts for unification,
the work of East European dissidents following the
Helsinki-process, President Carters focus on human
rights in his foreign policy, de-colonization, but in
Moyn’s view the best explanation for the success
of the human rights movement was the collapse of

13 Moyn, Op.cit. PP. 126-128.
137 Ipid. P. 130.
138 Jpid. P. 132.
139 Jpid. P. 131.
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alternative utopias.* The human rights movement
succeeded because there was no other rallying
point for idealists.

There is much good sense in this explanation,
but we are less convinced by his explanation of
how the human rights NGOs adopted a maximalist
stand. Moyn considers it unlikely that human rights
could have remained a “minimalist utopias of an-
ti-politics”. The pure moral vision was suddenly less
attractive, and answers to a whole range of ques-
tions made it necessary to have a political agenda
and a programmatic vision.'* This explains the
venue of the ESC-rights. Because “..totalitarianism
and authoritarianism waned, social and economic
rights consciousness could not help surge.”*** It is
possible that ESC-rights was seen as the answer
to many questions that the earlier minimalist ap-
proach had left unanswered, but they are also un-
avoidable if one had to embrace the UDHR. In the
1993 Vienna Declaration and Programme of Ac-
tion it was rammed home that: “All human rights
are universal, indivisible and interdependent and
interrelated.”*** It was henceforth clear as crystal
that you could not pick and choose. According to
David Petrasek the adoption of ESC-rights was mo-
tivated by the concern for intellectual coherence
and pressure from the “global south” emphasising
interdependence and interrelation.’** This seems
very logical if we consider the UDHR as essentially
perfectionist. The different rights are all ordained
to the same end, which is human flourishing, and in
order to promote this end they will work together,
constrain or presuppose each other. If the NGOs
wanted to lean against the UN system in order to
strengthen their work they had to take it all or work
on a philosophical basis totally different from the
one reigning in the UN system. To all appearances
there was no real choice for the NGOs. They had
to embrace the UDHR in full and realise its interna-
tionalist potential.
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Judicial Standard of Fair Representation
in a Proportional Electoral System:
The Case of Russia

Abstract

The spread and entrenchment of the proportional elec-
toral system is often viewed as one of the key features
of establishment of the so-called “sovereign democ-
racy” regime in Russia. The article attempts to track the
issues of the system against the background of judicial
decision-making, mainly focusing on jurisprudence of
the Russian Constitutional Court, but also taking into
the account the comparative European law. Our analysis
focuses on three issues: general regulatory framework,
mandate distribution between the party lists and within
party lists.
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MpaBoBoOW cCTaHAAPT PaBHOIO NPeACTaBUTENbCTBA
B NPONOPLUOHANbHON U3bUpaTenbHoOIi cucteme:
npumep Poccun

AHHOTauuA

PacnpoctpaHeHune 1 3aKkpenaeHne NPonopLUOHAIbHOM
n3bmpaTtesibHOM CUCTEMbl 3a4acTylo paccmaTpuBaeTcA
B KQUeCcTBe OAHOr0 U3 KAKYEBbIX 3/IEMEHTOB CO34aHUA
perKMMa TaK Ha3blBAEMOI «CYBEPEHHOM AEeMOKPaTUM»
B Poccmu. HactoAwas ctatba Npu3BaHa CBA3aTb CUCTEM-
Hble Npobembl 1 NpaBoOBble pelleHns, B OCHOBHOM Ha
npumepe NpaBoBbIX NO3NLMIA KoOHCTUTYUMOHHOro Cyaa
P®, HO TaKKe NMpPUHMMaAA BO BHMMAHME TeMaTU4eCcKue
MO/IOXKEHMA KOHCTUTYLMOHHOIO MpaBa eBPONencKux
CTPaH M 3aKAOYEHMA MEXAYHaPOLHbIX OpraHuU3aLuui.
MpeameTom uccnenoBaHUA ABAAIOTCA TPU OCHOBHBbIX
nona: obuiee npaBoBoOe peryMpoBaHUEe MpPonopLmo-
Ha/IbHON W36MpaTeNbHOM CUCTeMbI, pacnpegeneHue
MaHAaTOB AeNyTaTOB MeXKAY NapPTUNHBLIMM CNIUCKAMMK, A
TaKXKe UX pacrnpeaeneHme BHYTPU CaMMX CMUCKOB.

KnioueBble cnoBa: Poccusa, Bbibopbl, MapTun, nponop-
LMOHANIbHOCTb, MPEeACTaBUTENbCTBO.

OmuTpuii KypHocos, maructp npasa, LleHTpanbHo-EBponeickuii yHusepcuTeT (ByaanewT, BeHrpua), KaHauaat
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JUDICIAL STANDARD OF FAIR REPRESENTATION
IN A PROPORTIONAL ELECTORAL SYSTEM: THE CASE OF RUSSIA

Introduction

Current types of electoral systems are usually
divided in two large subgroups — plurality (also
known as majoritarian or first-past-the-post) and
proportional ones. The former ones enable a voter
to pick clear “winners” and “losers”, while the lat-
ter ones aim to eliminate the problem of “wasted
votes”, ensuring that every vote counts i.e. that the
distribution of seats in the assembly would closely
mirror the actual distribution of votes. Proportional
systems can further be divided into those based on
party lists in nationwide or large subnational elec-
toral districts (a prevalent type) and those using a
single transferable vote in relatively small electoral
districts.!

However, despite the purported aims of the
proportional electoral system, it does not exclude
certain majoritarian elements. An extreme exam-
ple can be found in the legislation of early Fascist
Italy, where the top party list was assured of the
two thirds of legislative seats, provided that it se-
cured at least 25% of the vote, essentially establish-
ing a majoritarian block system.? In-built devices,
limiting the exact degree of proportionality (such
as for example an electoral threshold), proliferated
in the wake of the Second World War as the states
sought to limit the possibility of small radical or
extremist groups entering parliament. Similar con-
cerns guided their introduction in the Post-Socialist
states, including Russia.

Courts have generally taken a rather deferential
approach to majoritarian devices within the ambit
of the proportional system. The European Court
of Human Rights (hereinafter — ECtHR),®> and many
national courts (with some notable exceptions)
have concluded that “governmental stability”,* or
prevention of factionalism,> constitute permissible
ground for deviations from the general proportion-
ality principle. That would represent a sharp con-
trast with the position of the Canadian Supreme
Court, which explicitly rejected such rationale in
Figueroa v. Canada.® Perhaps the greatest contrast
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could be found between the positions of the Slo-
venian Constitutional Court and the US Supreme
Court. On the one hand, the former rejected the
case for greater proportionality of the electoral
results by arguing that “it may occur to any voter,
with an equal degree of probability that their vote
would be worth more or less”.” While, on the other
hand the US Supreme Court proclaimed that “the
right of suffrage can be denied by a debasement
or dilution of the weight of a citizen’s vote just as
effectively as by wholly prohibiting the free exer-
cise of the franchise”.® Having this in mind, one can
argue that while the majoritarian electoral system
is systematically geared to produce less fair results,
at the same time it may require a more stringent
judicial scrutiny.®

Against this backdrop, the Russian case is espe-
cially interesting, as the judicial standard of propor-
tional representation did not evolve gradually in a
stable environment, but rather in a whirlwind of
constant political change, which constantly affected
the “rules of the game” (both in favor and against
the proportional system). To discern the basic pre-
cepts of the judicial standard of fair representation
in Russia, | would focus on three dimensions — the
evolution of the general legislative framework (1)
and judicial decisions, regarding the relationships
both between the party lists (2) and within the
party lists (3).

1. Basic legislative framework of proportional
representation

First proposals for the introduction of a propor-
tional component into the electoral system of the
post-Soviet Russia were introduced in 1992, under
the auspices of the Constitutional Commission, en-
trusted with, inter alia, drafting new electoral leg-
islation.’® The proposals faced stark criticism from
both the supporters of President Yeltsin and of
the Supreme Council'’. This was hardly surprising.
Unlike their Eastern European counterparts, the
former Soviet republics and Russia in particular,
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lacked any significant partisan infrastructure. If the
former could either readily re-establish the pre-So-
cialist parties or grant official status to sufficiently
representative dissident groups, for the latter such
options were not available. The situation has been
further exacerbated by President Yeltsin’s refusal to
build a party support base.

As a result of this political climate there is no
specific proportionality requirement in the Consti-
tution of the Russian Federation (unlike for instance
in its Albanian, Czech, Finnish and Polish contem-
poraries). For the future, it meant that the judicial
standard of fair representation had to be deduced
from general electoral clauses of the Constitution
(i.e. Articles 3 and 35). Nonetheless, the presiden-
tial decree on elections to the first State Duma, is-
sued as a part of transition to the new constitutional
regime, stipulated that half of the chamber was to
be elected from party lists on a proportional basis
in a single national district, with a 5 per cent thresh-
old.’? This was seen as largely a transitional provi-
sion as shown by subsequent attempts of presiden-
tial administration to modify the ratio between the
proportional and first-past-the-post components,
in favor of the latter.3

The formula has been replicated without any
significant changes in the subsequent federal laws
on the State Duma elections, adopted in 1995 and
1999% respectively. A 2002 law has slightly modified
it by increasing the electoral threshold to 7 per cent
(with delayed effect). Another presidential decree
of October 1993, setting transitional guidelines on
the formation of regional legislative assemblies,®
made no provision for a mandatory proportional
component. Neither could it be found in the sub-
sequent federal framework electoral laws of 1994
and 1997 establishing basic guarantees of citizens’
electoral rights, and a right to referenda (herein-
after — the framework electoral law). Reflecting
low popularity of a proportional electoral system,
in the period between 1993 and 2003, only 9 re-
gions'” had introduced some form of a proportional
component for the elections of their legislative as-
semblies.’® Of these, only three!® have used it more
than once.? Furthermore, only in Krasnoyarsk kray
and Sverdlovsk oblast the proportional component
has been used for electing more than a third of leg-
islators.?! However, in those two regions the pro-
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portional seats were contested almost exclusively
by regional, rather than national political actors.

Overall, a dominant majority of regional legis-
lators were notional “independents” with average
share of party representatives in a regional legis-
lature falling from 21.8 per cent during December
1995 — April 1999, to just 14.2 per cent in Decem-
ber 1999 — May 2003%. Such a situation has been
generally interpreted as a sign of excessive frag-
mentation and excessive volatility?* and hence insti-
tutional weakness of the Russian political system,?
manifesting itself among other things in the es-
tablishment of regional authoritarian regimes and
growth of centrifugal tendencies.

Early 2000s saw an establishment of consensus
within both Kremlin administration and nationwide
political parties that such an environment was no
longer tenable. While the Kremlin wished to en-
hance their influence in regional politics, the parties
hoped to entrench their position as only legitimate
political actors. As a direct consequence of such
a consensus, two key laws were adopted in 2001-
2002. First one, regulating political parties, aimed
to “streamline” the political process and exclude
“frivolous” actors by establishing extensive require-
ments for party registration, banning regional and
confessional parties. This law was complimented by
subsequent amendments to the framework elec-
toral law, which mandated the election of at least
half of the legislators (or half of at least one cham-
ber in a bicameral legislature) from the party lists,
on the basis of a proportional system.?

The introduction of the amendment into re-
gional legislation stretched for the period from
December 2003 to October 2008. Its outcome can
be divided into two major phases. For the dura-
tion of the initial one, the party-political system at
both federal and regional levels maintained many
features of the previous period: party registration
was relatively easy, ballot access remained unob-
structed, and ad hoc electoral blocs took the place
of the erstwhile regional parties. A size of propor-
tional quota would rarely exceed the mandatory 50
per cent. The second stage saw major steps towards
the centralization and “cartelization” of the politi-
cal process. A switch to a fully proportional system
for the elections of the State Duma effectively de-
nied ballot access to independent candidates and
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restricted opportunities for minor parties. For the
latter, participation in political process was further
complicated by more stringent membership re-
quirement in force from January 1, 2006. A party
was required to have at least 50 000 members to
obtain official status or to retain it. On top of that,
effective ballot access was conditional on stringent
requirements for presentation of citizen signatures,
while alternative electoral deposit was abolished.
Those requirements were waived for the parties,
represented in the State Duma, thus contributing
to the “cartelization”.

This coincided with some regions, starting with
St. Petersburg in 2005, emulating federal model by
introducing a fully proportional electoral system. By
2010 such a mode of election had been introduced
in eleven regions.?® The proportional system also
spread into the municipal elections with a 2011 law
mandating a 50 per cent proportional quota for all
municipal assemblies with over 20 members.

Another tendency was a “streamlining” of re-
gional electoral legislation, which set the electoral
threshold almost uniformly at 7 per cent of the
vote. While some regions previously employed
a higher threshold,?”” in most cases it was a raise.
These measures had an effect of severely limiting
ballot access to the political actors, who in practice
had to satisfy three stringent criteria — mass mem-
bership, onerous registration procedure and even-
tually an electoral threshold within the electoral
system itself. As a direct result of stringent mem-
bership requirements, by 2011 only seven nation-
wide political parties could contest elections, and
of those, only one had been registered during the
operation of the law (since January 2006). As a di-
rect result of burdensome requirements for ballot
access, in a majority of elections for regional legis-
latures between 2007 and 2011 only four “parlia-
mentary” parties qualified for a place on a ballot.
In two campaigns the number of participating par-
ties shrunk to just three. Hence instead of allowing
political evolution run its natural course, electoral
politics was artificially turned into a game of “major
league” parties.

However the thinking behind this process has
received a degree of approval from the Russian
Constitutional Court. In 2005, the latter empha-
sized the requirement that a party represents “the
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interests of a considerable number of citizens”,®
as “such support is required to fulfill the main mis-
sion of a political party in a democratic society,
namely forming and articulating the political will
of the people”.?® In 2007, the Constitutional Court
further contended that the 50,000 membership re-
guirement was vindicated by the State Duma being
elected entirely on a proportional basis,*® and thus
the will of the nation ought to be represented “only
by large, well-structured political parties”.?! The
ECtHR in Republican Party of Russia v. Russia took
the contrary view, arguing that “a minimum mem-
bership requirement would be justified only if it al-
lowed the unhindered establishment and function-
ing of a plurality of political parties representing
the interests of various population groups”,*? and
further underscoring that “small minority groups
must also have an opportunity to establish political
parties and participate in elections”.?

In 2009-2010 the restrictive regime was slightly
relaxed. Parties satisfying the 5 per cent threshold
but not the 7 per cent one, at the State Duma,**
and regional legislative elections,*® were guaran-
teed “consolation mandates”. Parties, already rep-
resented in the regional legislature, were no longer
required to present voter signatures to gain ballot
access in the elections for that particular legisla-
ture.?® While these amendments did not change
the restrictive registration regime and, thus, mostly
concerned the interests of “major league” parties,
the next changes, introduced in 2012, had a more
wide-encompassing significance. Most prominent
in this respect were the decrease of minimal mem-
bership requirement to 500 persons,*” and the abo-
lition of a requirement for party lists to present sig-
natures in order to register to run in an election.®

However, after the two regional electoral cam-
paigns pursuant to the new requirements, which
saw increased competition, the “proportional”
trend is being reversed. A federal law adopted in
November 2013, cut the obligatory proportional
guota in regional legislatures to 25 per cent, abol-
ishing it altogether for the legislatures of Moscow,
St. Petersburg and municipal assemblies.** At the
same time, the mode of election to the State Duma
election reverted to a mixed-member system. The
Constitutional Court reacted to these develop-
ments by confirming that in choosing between the
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FPTP and proportional system, the legislator had
wide discretion.*

Given the persuasive influence of the general
regulatory framework on the key features of the
electoral process, such as ballot access, one may
wonder whether the judicial standard of fair rep-
resentation does matter at all. | would argue to the
contrary. It is precisely the wider ballot access that
makes the standard of representation all the more
crucial. On the other hand, the existing safeguards
may offer insights as to why the legislator seeks to
curtail proportional representation in the context
of wider ballot access.

2. Inter-party aspect of fair representation

By far the most popular of various devices,
which limit the ideal-typical proportionality is the
electoral threshold, which makes representation of
a party list conditional on the attainment of a cer-
tain percentage of the vote. While, as noted above,
for the purposes of the State Duma election such
a threshold was initially fixed at 5 per cent, in the
1996 legislative election in Koryak autonomous
okrug, it was as high as 25 per cent with only a
single party being able to surpass it. In November
1998 the Constitutional Court of the Russian Fed-
eration found the threshold in State Duma election
constitutional, as it fulfilled permissible policy goals
such as prevention of “excessive fragmentation”
of the legislative corps, “normal functioning of the
parliament”, “stability of the legislative power and
the constitutional order in general”.** The exact size
of threshold was found to be in line with its aver-
age “in countries with an established multi-party
system”, where, reasoned the Court, it was fulfilling
the above-mentioned policy goals without violat-
ing the proportionality principle.*> However, when
analyzed against the backdrop of the nascent and
yet unstable multi-party system in Russia, in Court’s
opinion, the threshold could have been excessive,
unless surpassed by the party lists, which in total
command the support of the majority of voters.
Otherwise, suggested the Court’s reasoning, the
State Duma would lack popular legitimacy. Next,
the Court dealt with a hypothetical case where only
one party satisfies the electoral threshold and thus
is entitled to the totality of seats contested through
the proportional system. Judges found such a sce-
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nario to be incompatible both with the principle of
proportionality and the very idea of pluralist de-
mocracy.”® As a remedy against both prospects the
Court suggested either to provide an option for a
merger of unsuccessful party lists or to establish a
flexible threshold, which was to be lowered until
the two conditions (representation of at least two
party lists and the majority of the voters) were met.
The legislature chose the latter option, which has
been subsequently introduced in the law on the
State Duma elections,** and various regional elec-
toral laws.

Nonetheless, some experts remained uncon-
vinced, deeming the very existence of an electoral
threshold a violation the proportionality principle.*
The Constitutional Court’s rationale for the exis-
tence of the electoral threshold essentially followed
a well-established line of thought, which defined it
as a tool of “militant democracy”, designed to keep
the “fringe” parties out of the parliament, and thus
prevent them from gaining the so-called oxygen
of publicity. For instance, the Czech Constitutional
Court explicitly referred to the ill-fated experiences
of both the Weimar Republic and the French Fourth
Republic as examples of how an “excessive diver-
sification in the Assembly’s composition and unre-
stricted proportional representation may become
a tool of political destabilization and an element
destructive of a constitutional state”.*® The Court
conceded that “certain distortion of proportional-
ity in political representation” due to operation of
limitation clauses was constitutional, as long as the
degree of disproportion did not cast into doubt the
democratic nature of the political representation.*
Czech judges based their reasoning, inter alia, on
the foreseeability of electoral legislation for the
voter and the transitionary nature of the political
regime.*

However, some recent developments in Euro-
pean “soft law” run contrary to that wisdom. The
2007 resolution of the Parliamentary Assembly of
the Council of Europe called on the member states
to balance considerations of effectiveness of a
legislature and fair representation of views in the
community.* With this in mind, it stated that “in
well-established democracies, there should be no
thresholds higher than 3% during the parliamen-
tary elections”.>® On the other hand, the adoption

2015 * 3-4(8)



76

KOHCTUTYUMOHAIU3M U CYAEBHbINA KOHTPO/b

of such a position did little change to the estab-
lished line of precedent of the European Court of
Human Rights in deciding cases on Article 3 of the
Protocol No. 1 to the Convention. In this regard the
ECtHR tends to grant member states “wide margin
of appreciation”*! in deciding whether “currents of
thought which were sufficiently representative”>? to
guarantee representation in parliament, conceding
no electoral system can eliminate “wasted votes”.>?
Particularly notable is the Strasbourg court’s rea-
soning in Yumak and Sadak v. Turkey, which, along
the emphasizing the previous line of jurisprudence,
based itself on the premise that the applicants could
circumvent the high threshold by joining other
party lists or standing as individual candidates.>* At
the same time, we should also note the 2011 de-
cision of the German Constitutional Court, which
deemed the 5 per cent threshold in the European
election to be unconstitutional.>® The Court’s rea-
soning was based on assessment of the potential
impact broader representation would have on the
functioning on the European parliament, as well as
of the latter’s powers vis-a-vis the executive organs
of the European Union.>®

This line of thought is essentially replicated by
some experts when assessing the regional elec-
toral legislation of the Russian Federation. They
argue that the distribution of powers between re-
gional legislative and executive powers warrants
sufficiently wide representation as a paramount
concern, rather than prevention of political frag-
mentation.>’ In hindsight such rationale could have
been rebutted by referring to special roles of leg-
islature and plurality party list in “vesting powers
of a chief regional executive”*® upon presidential
nomination,®® under previous system of regula-
tion. However, under the current system such rea-
soning probably may apply only to those regions,
whose chief executives are elected by legislature.
On the other hand, we shall note the approach of
the ECtHR, which viewed the threshold in conjunc-
tion with other barriers to ballot access — minimum
membership requirement for a political party, and a
requirement to collect signatures in order to run in
elections.®® In absence of the two other restrictive
provisions, in our opinion, the case for a thresh-
old becomes only stronger. Legal challenges to a 7
per cent threshold have seen courts so far take the
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position that the technical conformity to the 1998
Judgment of the Constitutional Court warrants the
legality of a particular threshold in place.®*

Ideal-typical proportionality can be further dis-
torted by using a specific formula for converting
votes into actual legislative seats. Some of the for-
mulas used in proportional systems were found to
constitute an implicit bonus for a party list, winning
a plurality of votes, at the expense of less successful
ones.®? For the State Duma election, the preferred
method since 1993 has been the Hare quota, of-
ten described as favorable for smaller parties and
ensuring wider representation.®®* However the Rus-
sian framework electoral law establishes no partic-
ular formula as binding for the regions. As a result,
since 2006 a majority of regional electoral laws
have introduced a so-called Imperiali divisors for-
mula, previously employed only in Belgian munici-
pal elections, where it acted as an implicit electoral
threshold.%

Two variations of the formula have been in use.
The early one provided only for the representation
of more than one party, thereby satisfying one the
requirements, established by the 1998 Judgment
of the Constitutional Court, but simultaneously es-
tablishing a potential extra implicit threshold be-
yond the one explicitly provided by the law.®®> The
latter variation, also dubbed the Tyumen method,
avoided this conundrum, by assigning at least one
seat to each party list having surpassed the thresh-
old.®” The first variation has been shown to dilute
proportionality in favor of the plurality party, be-
yond the bias displayed by other established elec-
toral formulae.%® The second variation, on the other
hand, in its practical operation mimicked the es-
tablished D’Hondt formula, which generally favors
a majority party.®® The danger of the first variation
of Imperiali divisors formula acting as an implicit
threshold, has been largely precluded by the afore-
mentioned 2010 amendment to the framework
electoral law, which entitled to representation ev-
ery party list satisfying a 5 per cent threshold.”

In the wake of the 2007 regional legislative elec-
tions, which saw the first use of Imperiali divisors,
corresponding provisions of electoral laws have
been challenged by voters in a number of regions.
The lawsuits have been uniformly rejected by the
courts of general jurisdiction.”* The position of
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lower courts has been subsequently endorsed by
the Supreme Court of the Russian Federation.”? A
possible constitutional challenge could possibly be
made by applying “arithmetic” scrutiny; thereby an
electoral formula must be as close as possible to
the ideal-typical model of proportional representa-
tion. This is an approach favored by some Russian
commentators, who contend that in order to sat-
isfy the proportionality requirement as set in the
framework electoral law (i.e. that the seats are to
be proportionally divided between party lists, de-
pending on the number of votes), an electoral for-
mula has to satisfy a two-prong mathematical test:
a) deviation from “pure” proportionality, defined
as sum of modules of difference between vote and
seat percentage; b) equal “price of mandate”, i.e.
number of votes per mandate.”

In comparative perspective, such an approach
establishes itself with the German constitutional
jurisprudence. Perhaps the most vigilant protection
of the principle of proportionality can be found in
the 1952 decision of the Bavarian Constitutional
Court, which established the general rule that the
principle of equal suffrage requires first and fore-
most equal measure of success for the vote of
equal value.” A similar position has recently been
taken by the Federal Constitutional Court of Ger-
many, which ruled a long-established practice of
so-called overhang seats, as unconstitutional. In
its 2009 decision, the Court found this practice in
violation of the principles of the equality and di-
rectness of elections as far as rounding losses bring
about “negative voting”, where the party list could
benefit from voters actually casting their vote for
another party.”” The 2012 decision further clarified
the Court’s position by explicitly limiting the num-
ber of such seats to satisfy the fundamental nature
of proportional representation elections.”

However, such a position is far from represent-
ing a European consensus. The aforementioned
integrationist reasoning, in our opinion, can be ap-
plied not only to the electoral threshold, but also
to the very electoral formula. Evidently an implicit
bonus constitutes a lesser violation of proportion-
ality principle than an explicit bonus, which can be
found in the electoral legislation of several Euro-
pean countries (e.g. Italy, Greece and France).

Another challenge to the proportionality princi-
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ple lies in the very magnitude of an electoral dis-
trict. If such a district is too small, a party list can be
denied representation, despite satisfying an elec-
toral threshold. This is precisely what happened in
1996 legislative elections in Kaliningrad oblast and
Ust-Orda Buryat autonomous okrug, which were
contested in excessively small districts (5 and 4
seats respectively). In the 2000 Kaliningrad oblast
legislative election all the party lists satisfying the
threshold, received one seat each, despite wide dis-
parities in actual percentage of the vote. Hence the
very purpose of proportional representation has
hardly been achieved. Subsequent amendments to
the framework electoral law helped exclude such a
scenario for the time being, however the prolifer-
ation of the proportional system to the municipal
level helped it resurface itself. While the law pre-
scribed mandatory proportional quotas in munici-
pal assemblies with 20 or more members, it did not
preclude them in smaller ones. Electoral officials
have early on warned about legal issues posed by
proportional districts of small magnitude effectively
creating an additional implicit threshold.”’

Eventually in 2011 the issue went before Con-
stitutional Court, which found unconstitutional an
electoral system in a village council, which elected
all of its 10 members on the basis of proportional
representation. The Court ruled that the application
of such a system effectively resulted in party lists
winning the same number of seats, despite large-
scale variations in the number of votes cast, thus
making impossible to establish clear winners and
losers of the election.”® Such an outcome, according
to the Court’s reasoning, resulted in obscuring the
electorate’s will and hence undermining the legiti-
macy of an elected body.” As a direct result of the
Judgment an amendment to the framework elec-
toral law stipulated that in municipal elections, the
size of an electoral district in a proportional system
should be no less than 10 members.&°

However with the adoption of the aforemen-
tioned amendments, cutting mandatory propor-
tional quota to a quarter of seats, the permissible
magnitude of a single district may shrink to just four
seats. In case of such a scenario, the issues of fair
representation can arise again. Furthermore, the
case for an electoral formula with an implicit ma-
jority, in our opinion, may become weaker. In com-
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parative perspective, we need to recall the 1992
judgment of the Bavarian Constitutional Court®!
and the 2001 judgment of the Constitutional Court
of the Czech Republic,®* which explicitly forbade the
use of the electoral system with an implicit majority
bonus in electoral districts of small magnitude, as
inimical to the very principle of proportional repre-
sentation.

The judicial standard of fair representation in
application to inter-party relationships in a partic-
ular proportional system presupposes three major
goals:

1) to maintain legitimacy of the legislature,

2) assure its multi-party nature, and

3) broadly retain its proportional nature.

The third component of the standard, in our
opinion, shall preclude not only the systems where
a party list with less votes may win more seats (for
example, as the 1960s electoral systems of Italian
regions of Sicily and Trentino-Alto Adige),® but
also the ones which allow for non-representation
of party lists, satisfying the electoral threshold. The
case for unconstitutionality of such systems is fur-
ther strengthened by the position of the Constitu-
tional Court on the prohibition to obstruct the will
of the electorate.?* Thus at the very least, the cur-
rent prohibition of excessively small proportional
districts shall be expanded from the municipal to
the regional level. However if the will shall not be
obstructed, does it mean that it cannot be distorted
as well? In this respect, we can identify two oppo-
site positions — one that beyond electoral threshold
no dilution is possible and a particular electoral for-
mula must be as close as possible to the ideal-typ-
ical model of proportionality, and the other, that
implicit in-built majority bonuses are permissible.
If current jurisprudence is to be the guide, the lat-
ter position is more likely to gain traction, unless a
clearer standard of proportionality is introduced in
the framework electoral law.

3. Intra-party aspect of fair representation
Another aspect of the operation of any propor-
tional election system is the distribution of man-
dates within the successful party list, which is in-
timately intertwined with the conflict between
individual candidates and party as a whole for the
primacy in a proportional system. Starting with the
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1993 State Duma election, the electoral legislation
envisaged a closed-list system, whereby positions
of individual candidates and hence their chances of
winning a mandate are predetermined, before the
election, by party leaders rather than by voters. In
contrast, an open list system, where voters can pick
a certain candidate within the list, whereby directly
influencing his or her chances of being elected, has
been implemented only in a negligible number of
regional electoral system (4 out of then 89, all hav-
ing subsequently abolished them).?>

From the onset, the Constitutional Court of the
Russian Federation took the view that in a propor-
tional system voters choose a party list as a whole,
rather than the individual candidates of whom it is
made up. Thus, in the November 1998 judgment
on constitutionality of the State Duma election law,
this feature was attributed to the very nature of
a proportional electoral system.®® One and a half
years later, the Court deemed the “special role” of
leading candidates of a particular party list as in-
sufficient to warrant forfeiture of participation in
an election, if a particular list was to lose at least
one of its three leading candidates.®” Such an inter-
vention was judged to constitute a violation of both
electoral rights and freedom of association.®® The
notional entrenchment of political parties as lead-
ing political actors in early 2000s legislation was
endorsed by the Constitutional Court, which in its
2004 Judgment stated that “by consolidating politi-
cal will of citizens, they help formulate the political
will of the people”.?®

Subsequent relaxation of requirements concern-
ing leading candidates on a party list coincided with
the entrenchment of the practice of “poster can-
didates”, who join the party list (usually occupying
its top positions) solely for promotion purposes,
only to surrender their mandate immediately upon
election. In this regard, the 1999 federal law on the
State Duma envisaged that a mandate forfeited by
one of three leaders of a party list, without a rea-
sonable explanation, was to be transferred to an-
other party list. No similar provisions were included
in subsequent legislation. As a result, in the 2003
State Duma election a total of 37 candidates on the
United Russia party list forfeited their mandates,*
while at the 2007 election this number rose to
118.%! Presidential plenipotentiary at the Constitu-
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tional Court conceded that in practice such candi-
dates have decisive influence on the vote.*?

Some scholars take the view that the practice
ought to be penalized by forfeiture of seats, sur-
rendered by “poster candidates”,®® or at least those
of them, who are state or municipal office-hold-
ers.®* In 2006, the chairman of the Central Electoral
Commission at the time, Mr. Aleksandr Veshnyakov
stated that the use of “poster candidates” as a wide-
spread practice may be unconstitutional.®® In 2012
the ECtHR expressed concern over use of such a co-
ordinated practice by United Russia Party in 2003
State Duma elections, but refused to analyze it in
abstract. At the same time the ECtHR confirmed the
primacy of a political party over an individual can-
didate for voter’s deliberation in a proportional sys-
tem, and deemed the voluntary forfeiture of man-
dates as foreseeable for a voter.®®* However, even
if a provision against “poster candidates” were to
be envisaged in legislation, its effectiveness would
by and large depend on the correctness of imple-
mentation. For instance, although such a provision
was included in regulations on elections of inaugu-
ral legislative assembly of Perm kray, it was not en-
forced in cases of forfeiture of mandates by leading
candidates, as the electoral commission construed
the provision to apply only to candidates who have
actually taken up their mandates.”’

The vision adopted by the Constitutional Court,
allowed for further extension of the rights of the
parties at the expense of the candidates, who make
up party lists, presumably aiming at ensuring their
loyalty. For example, starting from 1999 federal
law on the State Duma elections, the parties were
allowed discretion to expel candidates from their
lists. As the use of similar practices expanded to em-
brace regional elections, it was challenged before
the Constitutional Court, which upheld it in Novem-
ber 2009.% In its reasoning, the Court again under-
scored the primacy of a party list as a whole over
individual candidates in proportional elections,®
the only added caveat being a prohibition on abuse
of such a power in an arbitrary or discriminatory
manner.}?’ In 2007, similar discretionary powers
were given to parties in cases of early termination
of legislator’s mandate, meaning that it could be
substituted by any candidate from the same (or in
some cases, another) regional group, regardless of
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their initial order. Again, as in previous judgments,
the provision was ruled constitutional. According
to the Court’s reasoning, with a certain amount of
time having elapsed since the election, the party
could take into account circumstances, which came
to light during this period (for example, changes in
candidate’s relationship with the party).®® How-
ever, justice Sergey Knyazev in his dissenting opin-
ion challenged this reasoning, arguing that a party’s
discretionary power over its candidates’ list lapses
after its formation, while an election gives a partic-
ular order of candidates in a list a degree of popular
legitimacy, whereby it can no longer be altered by a
party.’2 He referred, inter alia, to the Venice Com-
mission guidelines on Political Party Regulation,
which suggested that political parties should be
prohibited from altering electoral lists after the vot-
ing has commenced.'® On the other hand, Justice
Aleksandr Kokotov’s opinion argued for even wider
grant of discretionary powers for parties in picking
a substitute candidate, based inter alia on the par-
ty’s need to adequately evaluate the personality of
a prospective substitute, especially in a context of a
fledgling democracy.'®

The current legislative regulation maintains the
powers of a party over a legislator, elected on a party
list, after he or she has taken office. The law forbids
such a legislator from switching parties or joining
another parliamentary faction, as both would lead
to automatic forfeiture of his or her mandate. The
2012 judgment of the Russian Constitutional Court
confirmed the constitutionality of the current pro-
hibition on switching party allegiance for legisla-
tors, elected on party lists, deeming it necessary
for the preservation of electorate’s will (again un-
derstood as expression of support for a party as a
whole) under the current political climate.'® Such a
regulatory regime, in our opinion, borders on “im-
perative mandate”, which was dubbed as “generally
awkward to Western democracies”' by a 2009 re-
port of the Venice Commission. However, in a fledg-
ling democracy these measures can prove indis-
pensable in guarding legislators from the influence
of vested interests.” Indeed, some experts go as
far as to rule any change of party allegiance during
the term of legislature, a direct assault on popular
sovereignty.!%®

Given the fact that current regulation of a pro-
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portional system both on federal and regional level
presumes a single constituency, the majority of
regional laws envisage division of a party list into
territorial subgroups. This mirrors the State Duma
election, which has provided for the mandatory
creation of such subgroups since 1995. The ten-
dency in recent years has been for territorial sub-
groups to mirror the FPTP constituencies.’® In St.
Petersburg, where all members of a legislature are
elected on a party list, territorial subgroups essen-
tially recreate the erstwhile constituency scheme
(especially if taking into account the fact that the
groups in question consist of a single person). On
the one hand, such a system creates a certain re-
lationship between the electorate and a person
on a party system (typically absent in a closed-list
system). On the other hand, such a system may be
a tool to pressure political parties by forcing the
withdrawal of such a number of subgroups, which
would make the whole list ineligible to stand in the
election. The Russian Constitutional Court in its
2008 judgment sought to prevent precisely such a
danger by deeming unconstitutional a provision in
the Vologda oblast electoral law, which allowed for
the exclusion of a party list on the basis of a with-
drawal of a single subgroup.’® Underscoring yet
again the primacy of the party’s interests, the Court
judged that such a measure constituted an imper-
missible interference into its operation.!!

The final issue is the eventual distribution of
mandates between the regional subgroups. While
the State Duma election law and the majority of
regional laws envisage the percentage of a vote
achieved by a party list in a particular region as
the benchmark for the purposes of such distribu-
tion, this approach is not universal. Constitutional
permissibility of alternative approaches was at the
center of a case before the Constitutional Court,
where a former candidate challenged party discre-
tion in distributing mandates between subgroups.
The Court ruled in his favor, arguing that such dis-
cretion amounted to dilution of the voters’ will.**?
In similar fashion a year later the Constitutional
Court ruled against the practice of “substitute man-
dates”, namely a case of resuming a previously
terminated mandate in State Duma, when a new
vacancy arises. Such practice has also been found
unconstitutional due to, inter alia, dilution of vot-
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ers’ will and consequent inequality of candidates.*3
At first glance, the judicial standard on in-
tra-party relationships within the proportional sys-
tem seems contradictory, favoring parties in some
instances and candidates in others. However things
may become clearer if we discern an implied stan-
dard, differentiating between purely discretional
decisions of a party, and those motivated by real
or potential disloyalty of a candidate or a deputy.
The former are unconstitutional due to the dilution
of voters’ will, while the latter are tolerated to an
extent due to the conditions in which parties oper-
ate in a fledgling democracy, where they lack deep
roots and ought to be protected from competing
political actors and vested outside interests.

Conclusion

The evolution of the system of proportional rep-
resentation in Russia was marked by several key
turns, which left a deep impact. Initially it began
as a half-hearted effort to help nurture “genuine”
political parties, lacking strong support either from
the center or the regions. In early years of Putin’s
presidency, however, the proliferation of the pro-
portional system became a useful tool for centraliz-
ing the political class and cementing the ascendant
power of the Kremlin. In conjunction with burden-
some requirements for ballot access, this had an
effect of severely limiting political competition. In
the wake of the protests of 2011-2012, however,
an opposite tendency gained traction. Propor-
tional components of the electoral systems were
either curtailed or completely discarded as Kremlin
sought a more flexible modus operandi, allowing
for taming the opposition and disguising pro-gov-
ernment candidates as notional independents. This
volatility of legislation had a negative effect on the
development of clear judicial standards for the fair
representation.

Regarding the inter-party competition, the judi-
cial standard spells out only the basic requirements
such as in particular, democratic legitimacy, multi-
party character of an assembly, and basic propor-
tionality of its composition in relation to the vote.
However, the standard is not nuanced enough to
either prescribe a particular method of counting
votes or to explain the existence of an implicit or
explicit majority bonus. Some doubts may be cast
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over the relationship between the electoral thresh-
old and the effective functioning of an assembly, in
the absence of a clear relationship with the execu-
tive power. In case of intra-party relationships, the
judicial standard has a realist gist and takes into ac-
count the realities of party functioning, and while
it generally protects the finality of vote, exceptions
exist to tackle the purported disloyalty of party
members.
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The Categorical Other: Going Beyond the Gender
Binary in Law in India

Abstract

The paper looks into specific aspects of the 2014 deci-
sion of the Indian Supreme Court which introduced a
new “third gender” category and analyses the decision
in light of the diversity of the trans* people in the Indian
sub-continent. It summarises the salient features of the
decision, and then critiques it, and briefly looks into the
aftermath of the decision.
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MHaa KaTteropusa: npeogoneHue reHaepHoii
6uHapHocTM B npase B UHaUK

AHHOTauuA

ABTOp CTaTbM paccmaTpuBaeT peleHne BepxoBHOro
cyaa MHamn, koTopbin B 2014 roay ycTaHOBUA KaTero-
pUIO KTPETUI NOM», U aHANU3UPYET ITO pPeLUEHNE B KOH-
TEeKCTe pa3Hoobpasua npoxkumsatowmx Ha MHAWMCKOM
CyOKOHTUHEHTE npeacTaBUTENEN COoUMasbHbIX Tpynm,
KOTOPbIX MOXHO OTHECTM K KaTeropum TpaHcreHgepa.
B cTtaTtbe Aaétca obuian xapakKTePUCTUKA PELLUEHUS, ero
KPUTUYECKMI aHaM3, a TaKXKe pacCMaTpuBaloTCA ero
nocneacTeumA.

KnioueBble cnoBa: TpaHcreHaep, MHANUA, xuaxpa, KoH-
CTUTYLIMOHHbIE NpPaBa, TPETUI NOA, KONIOHWAaNbHbIE 3a-
KOHbI.

[e6:xiioTn low, 6akanasp npaea, YHMBepcuTeT KanbKyTTbl (MHAMA), MarucTp nNpas YenoBeKka U LOKTOPaHT Npo-

rPammbl CPAaBHUTENILHOTO KOHCTUTYLLMOHHOTO NpaBea, LieHTpanbHo-eBponeickuii yHmeepcuteT (ByganewT, BeH-

FpMﬂ), a4BOKaT N aKTUBUCT NO BOMPOCamM paBHOMNpPaBuUA.
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THE CATEGORICAL OTHER: GOING BEYOND THE GENDER
BINARY IN LAW IN INDIA

Introduction

In this day and age of human rights, it may seem
that there is recourse against violations of funda-
mental rights on the basis of perceived difference
as well as actual difference. However, constitution-
ally entrenched rights and claims against the state
are often hard for certain groups of people to ac-
cess, where, despite the constitutional notion of
equality, they remain socially unequal.

Sexual and gender minorities may be said to
be such a bloc. While the LGBTQI movement has
gained momentum across the world, the T (as in
trans*?!) bloc is a minority within a minority — dou-
bly marginalised, they have often been swept un-
der the carpet in the larger rhetoric comprising of
Lesbians and Gays. The perceived difference and
the actual difference being stronger with the trans*
people, they have been successfully “othered” and
have often required to move ahead by themselves,
while they are still grouped with sexual minorities.

When the British left the sub-continental area,
in their wake they left two new nations and the be-
ginnings of a third. India and Pakistan were born,
and within a few decades, Bangladesh came about.
However, while the nationhood initiated was new,
the legal systems, which prevailed, were a mix of
the old Mughal laws and what the colonial mas-
ters with their Victorian ideals had left behind. The
colonial masters, with little understanding of the
sub-continental values and cultures, had stepped
out to “civilise” the natives in the 18" and 19*
Century?. In turn, they, inadvertently, criminalised
a full section of society under the penal codes on
the basis of their sexual behaviour as well as gender
dysphoria. The British imposed the Criminal Tribes
Act?, criminalising various bands of people includ-
ing nomads and the transgender communities who
identified themselves as Hijras. It was not till the
late 20™ Century that they were decriminalised in
India — almost 40 years after the independence.
However, decriminalising did not give them the
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social recognition they required — of being identi-
fied equal citizens, but under a separated gender
marker beyond their bodily gender. Thus they kept
on living on the fringes of the social fabric. Social
acceptance of a trans* person in India is still a dis-
tant reality.*

When the new Constitution of India was drawn
up, great care was taken to incorporate what the
Indian Constitution calls Fundamental Rights (civil
and political rights) and Directive Principles of State
Policy (used to empower economic, social and
cultural rights). It was written in the wake of the
Second World War, when the world was just about
coming to terms with the concept of human rights.

The Constitution of India guarantees fundamen-
tal rights to all its citizens, irrespective of sex and
gender. However, in practice, it has been something
of a challenge to try and create a space where rights
are not seen as privileges granted to a meagre few,
but universal claims against the State. Unlike coun-
tries like South Africa and Brazil, both of which have
very detailed rights entrenched within their Consti-
tutions (which were written about forty years after
the Indian Constitution), India did not make any
specific space within the legal framework for sexual
and gender minorities. However, as we shall read
below, the Constitution has been interpreted to in-
clude rather than exclude.

It was not till the National AIDS Control Organ-
isation® took cognizance of the fact that HIV was a
health hazard within the transgender community
in India that people from the community achieved
mainstream status — however, it was always under
very specific circumstances — health issues, national
conferences, and the spectre of HIV. The gaze was
always that of difference, deviance and disease.

2009 was a landmark year in the field of LGBT
activism in India. Many years of mainstream activ-
ism finally achieved the decriminalising of the LGBT
community of India by the Delhi High Court®. This
epoch-making decision angered many groups, es-
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pecially the religious right wing. The case was taken
on appeal to the Supreme Court of India by them,
where, after many months of being in legal limbo,
in 2013, the LGBT people were re-criminalised on
the basis of their sexual behaviour. In other words,
henceforth it was perfectly legal to be gay, but not
to have gay sex.

However, in barely a few months from then the
Supreme Court of India created a wave by granting
trans* people the right to their own gender iden-
tification — male, female or other’. Thus, in a way,
while the earlier decision takes away the right to
sexual gratification in non-procreative manners, the
latter decision gives transgender people autonomy
over their bodies— to determine which side of the
gender spectrum they fall on, or whether they are
a separate category - a third gender® — thus creating
legal space for them to exist within the constitu-
tional ambit. The decision, however, was received
with misgivings within the trans* community itself
with the way it has handled various definitions and
exactly what it is supposed to be interpreted as.

This article engages with the decision handed
down by the Supreme Court of India and analyses
it. | shall go through the way the issue reached the
Supreme Court’s jurisdiction, from which | shall
draw out the main features of the decision. Going
from there, | shall analyse the decision in light of
the previous decision on Section 377 of the Indian
Penal Code, and point out its shortcomings and lim-
itations in implementation, and the way forward.

1. Judicial Progress through the Courts of Law

When the case against Section 377 was initially
filed, it was filed for the entire queer community
but from the perspective of health issues, specifi-
cally HIV and how it affected the MSM, trans* and
Hijra communities in India because of them being
forced to carry on with their lives in a clandestine
manner. In the mean time, in 2012, the instant case
was filed to get trans* people the socio-legal space
they have been denied for centuries as equal citi-
zens and to ask for the recognition of the third gen-
der category.

The National Legal Services Authority (hence-
forth referred to as NALSA) was set up as a stat-
utory body® to aid people who were incapable of
hiring legal help for themselves. In this case, NALSA
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brought a public interest litigation as the primary
petitioner (more in line with the US Class Action
Suits), representing the trans* people of India, es-
pecially the Hijras, asking the Court to give recogni-
tion to their plight, and their unengaged existence
within the constitutional set-up of India. The other
petitioners were Poojya Mata Nasib Kaur Ji Women
Welfare Society and Laxmi Narayan Tripathi, more
famously known as Laxmi, a Hijra activist.

The matter was filed directly at the Supreme
Court of India®® in September, 2012, as a civil Writ
Petition.!* The judgement was passed in April, 2014.
It was heard by a two-judge bench, the judges be-
ing K.S. Panicker Radhakrishnan and Arjan Kumar
Sikri, JJ*2,

1.1. Salient features of the decision

The decision acknowledges the marginalisation
of the transgender community in India, and consid-
ers the non-recognition of their gender identity as a
constitutional violation of articles 14 and 21 which
state:

“Article 14. Equality before law.

The State shall not deny to any person equality
before the law or the equal protection of the laws
within the territory of India.

(...)

Article 21. Protection of life and personal liberty.

No person shall be deprived of his life or per-
sonal liberty except according to procedure estab-
lished by law”.*3

It took cognizance of the different experiences
submitted before the court by transgender people
of specific communities. The petitioner invoked
Article 21 multiple times** and the Court acknowl-
edged that. It also read the Yogyakarta Principles®”
alongside the decision.

Most importantly, for the first time, the Supreme
Court of India gave the Indian Judiciary a working
definition of transgender as an “umbrella term for
persons whose gender identity, gender expression
or behaviour does not conform to their biological
sex. TG may also takes [sic] in persons who do not
identify with their sex assigned at birth, which in-
clude Hijras/Eunuchs who, in this writ petition de-
scribe themselves as “third gender” and they do
not identify as either male or female”® while ex-
plaining further about the pre sexual reassignment

KYPHA KOHCTUTYLIMOHANTU3MA U NPAB YEJIOBEKA



CONSTITUTIONALISM AND JUDICIAL REVIEW

89

surgery and post sexual reassignment surgery gen-
der identification and transsexuals®’.

Thus, the Supreme Court of India gave the fol-
lowing directives pertaining not just to civil and po-
litical rights, but also socio-economic rights®:

1. The Central and State Governments are to
grant legal recognition of gender identity as chosen
by the individual, be it male, female or the Third
Gender.

2. The Third gender category has been officially
acknowledged and recognised as the Court under-
stands the need of fundamental rights to be avail-
able to every citizen, and considers the non-recog-
nition of the Third Gender in all civil and criminal
statues pertaining to marriage, divorce, adoption,
etc. as discriminatory.

3. The Court gives the basis of the psyche of a
person to determine the alternation between the
gender binaries of male and female, and does not
consider sexual reassignment surgery as a precon-
dition for gender reassignment.

4. Measures need to be taken by the Central as
well as State governments to mete out medical care
to transgender people in the hospitals and also pro-
vide them with facilities specifically built for them.
Within this scenario, it is also important that trans-
gender people be given targeted and tailor-made
measures regarding HIV interventions vis a vis cis
gendered men and women.

5. Reservations are to be created in educational
institutions and public appointments for transgen-
der people as a socially and economically backward
class, and other social welfare schemes are to be
instituted.®®

6. The community at large needs to be sensi-
tised and made aware of transgender people and
their need to regain their status and respect in so-
ciety, and create a more inclusive environment, so
that they may feel more at home with mainstream
society and not live in exclusion on the fringes of
humanity. Moreover, many psychological illnesses,
which follow from social stigmatisation, the inabil-
ity to deal with gender dysphoria and exclusion,
need to be dealt with, such as self-stigmatisation,
depression and suicidal tendencies.
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2. Placing the decision in the socio-cultural and
socio-legal context of India

2.1. Giving it a place in history

In order to base its decisions in the context of
India, the Supreme Court looked into the historical
background of the trans* people in India. It looked
into religious texts, which speak of transgender
people, such as the epics of Ramayana and Ma-
habharata®, while also looking into the Puranas®.

The Supreme Court looked into the role of trans-
gender people in more recent times, such as in the
courts of the Ottomans and the Mughals, and then
looked at the British Colonial Empire in the sub-con-
tinental region where the first criminalisation of
transgender people started as a specific group.
A statute was put into place - the Criminal Tribes
Act, 1871 - which allowed arrest without warrant
of any of the people listed in the Act. The Act was
repealed in 1949, but at the time, there was no de-
bate on the need to step out of the sexual binary
in the newly formed Parliament of India, for they
were still trying to put together the Constitution.

At the same time, the Supreme Court of India
briefly looked into Section 377 of the Indian Penal
Code of 1860, which has been the subject of much
litigation in the recent past as it criminalises pe-
no-non-vaginal sexual behaviour without any ex-
ception?. As the Supreme Court had recently given
its judgment on the constitutionality of the section,
and why it should be retained as a blanket ban, the
current bench refused to opine on it.

2.2. Modern Human Rights and India in the
Comparative Perspective

India became independent from British domi-
nation in 1947, when the world was just recover-
ing from the aftermath of the Second World War.
A new rhetoric in human rights was taking shape,
and the foundations for several organisations were
laid around the same time, starting with the United
Nations. In order to secure its own place in the new
world order, India spoke up at the United Nations
against apartheid in South Africa as soon as it was
given a seat®. It also became a signatory to various
international conventions and covenants in the fol-
lowing years.

The Supreme Court of India referred to multiple
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international conventions?* to which India is a signa-
tory. It started with the Universal Declaration of Hu-
man Rights (hereinafter referred to as the UDHR),
wherein India is a signatory since the very inception
of the Declaration. It started with the very first ar-
ticle, which states “that all human beings are born
free and equal in dignity and rights”. Article 3 of the
Universal Declaration of Human Rights states “that
everyone has a right to life, liberty and security of
person”?,

While it is considered to be jus cogens today, at
the time of its promulgation, it was a just a declara-
tion. However, many of its values were laid out later
in the International Convention on Civil and Polit-
ical Rights (hereinafter referred to as the ICCPR)
in 1966, from which the Supreme Court gleaned
through Article 6 “that every human-being has the
inherent right to life, which right shall be protected
by law and no one shall be arbitrarily deprived of
his life”?®. It also read Article 5 of the UDHR with Ar-
ticle 7 of the ICCPR, from which it drew that “no one
shall be subjected to torture or to cruel inhuman
or degrading treatment or punishment”?. Article
12 of the UDHR and Article 17 of the ICCPR were
read together, which call for the State’s protection
of a person from “arbitrary or unlawful interfer-
ence with his privacy, family, home or correspon-
dence”. Article 16 of the ICCPR was given specific
importance, wherein “[e]veryone shall have the
right to recognition everywhere as a person before
the law”, an issue which has assailed trans* people
across the globe, and not just in India.

The Supreme Court also referred to the United
Nations Convention against Torture and Other
Cruel Inhuman and Degrading Treatment or Punish-
ment of 2008 that aims at the protection of persons
or peoples marginalised or discriminated against.
Specifically, it looked at paragraph 21 of the Con-
vention, which requires ratifying States to prevent
torture of and protect all people from ill treatment,
irrespective of sexual orientation and gender iden-
tity, especially in contexts of people being in the
custody of the State. It went further to look into
the General Comment No. 20 of the UN Committee
on Economic, Social and Cultural Rights on the is-
sue of non-discrimination that also mentions sexual
orientation and gender identity: “‘Other status’ as
recognized in article 2, paragraph 2, includes sex-
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ual orientation. States parties should ensure that a
person’s sexual orientation is not a barrier to real-
izing Covenant rights, for example, in accessing sur-
vivor’s pension rights. In addition, gender identity
is recognized as among the prohibited grounds of
discrimination, for example, persons who are trans-
gender, transsexual or intersex, often face serious
human rights violations, such as harassment in
schools or in the workplace.”?®

While looking at documents such as the UDHR
and the ICCPR, the Court also referred to the Yogya-
karta Principles on the application of International
Human Rights law in relation to sexual orientation
and gender identity and acknowledged the validity
of the Principles, citing various UN bodies who have
also acknowledged the Principles. The main aspects
referred to by them are as follows®:

“Principle 1. The Right to the Universal Enjoy-
ment of Human Rights

All human beings are born free and equal in dig-
nity and rights. Human beings of all sexual orienta-
tions and gender identities are entitled to the full
enjoyment of all human rights.

States shall:

a) Embody the principles of the universality, in-
terrelatedness, interdependence and indivisibility
of all human rights in their national constitutions or
other appropriate legislation and ensure the practi-
cal realisation of the universal enjoyment of all hu-
man rights;

b) Amend any legislation, including criminal law,
to ensure its consistency with the universal enjoy-
ment of all human rights;

c) Undertake programmes of education and
awareness to promote and enhance the full enjoy-
ment of all human rights by all persons, irrespective
of sexual orientation or gender identity;

d) Integrate within State policy and deci-
sion-making a pluralistic approach that recognises
and affirms the interrelatedness and indivisibility of
all aspects of human identity including sexual ori-
entation and gender identity.

Principle 2. The Rights to Equality and Non-dis-
crimination

Everyone is entitled to enjoy all human rights
without discrimination on the basis of sexual ori-
entation or gender identity. Everyone is entitled to
equality before the law and the equal protection of
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the law without any such discrimination whether or
not the enjoyment of another human right is also
affected. The law shall prohibit any such discrimi-
nation and guarantee to all persons equal and ef-
fective protection against any such discrimination.

Discrimination on the basis of sexual orientation
or gender identity includes any distinction, exclu-
sion, restriction or preference based on sexual ori-
entation or gender identity which has the purpose
or effect of nullifying or impairing equality before
the law or the equal protection of the law, or the
recognition, enjoyment or exercise, on an equal
basis, of all human rights and fundamental free-
doms. Discrimination based on sexual orientation
or gender identity may be, and commonly is, com-
pounded by discrimination on other grounds in-
cluding gender, race, age, religion, disability, health
and economic status.

States shall:

a) Embody the principles of equality and non-dis-
crimination on the basis of sexual orientation and
gender identity in their national constitutions or
other appropriate legislation, if not yet incorpo-
rated therein, including by means of amendment
and interpretation, and ensure the effective realisa-
tion of these principles;

b) Repeal criminal and other legal provisions that
prohibit or are, in effect, employed to prohibit con-
sensual sexual activity among people of the same
sex who are over the age of consent, and ensure
that an equal age of consent applies to both same-
sex and different-sex sexual activity;

c) Adopt appropriate legislative and other mea-
sures to prohibit and eliminate discrimination in
the public and private spheres on the basis of sex-
ual orientation and gender identity;

d) Take appropriate measures to secure ade-
quate advancement of persons of diverse sexual
orientations and gender identities as may be nec-
essary to ensure such groups or individuals equal
enjoyment or exercise of human rights. Such mea-
sures shall not be deemed to be discriminatory;

e) In all their responses to discrimination on the
basis of sexual orientation or gender identity, take
account of the manner in which such discrimination
may intersect with other forms of discrimination;

f) Take all appropriate action, including pro-
grammes of education and training, with a view to
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achieving the elimination of prejudicial or discrimi-
natory attitudes or behaviours which are related to
the idea of the inferiority or the superiority of any
sexual orientation or gender identity or gender ex-
pression.

Principle 3. The Right to recognition before the
law

Everyone has the right to recognition every-
where as a person before the law. Persons of di-
verse sexual orientations and gender identities
shall enjoy legal capacity in all aspects of life. Each
person’s self-defined sexual orientation and gender
identity is integral to their personality and is one
of the most basic aspects of self-determination,
dignity and freedom. No one shall be forced to un-
dergo medical procedures, including sex reassign-
ment surgery, sterilisation or hormonal therapy, as
a requirement for legal recognition of their gender
identity. No status, such as marriage or parenthood,
may be invoked as such to prevent the legal recog-
nition of a person’s gender identity. No one shall be
subjected to pressure to conceal, suppress or deny
their sexual orientation or gender identity.

States shall:

a) Ensure that all persons are accorded legal ca-
pacity in civil matters, without discrimination on
the basis of sexual orientation or gender identity,
and the opportunity to exercise that capacity, in-
cluding equal rights to conclude contracts, and to
administer, own, acquire (including through inheri-
tance), manage, enjoy and dispose of property;

b) Take all necessary legislative, administrative
and other measures to fully respect and legally rec-
ognise each person’s self-defined gender identity;

c) Take all necessary legislative, administrative
and other measuresto ensure that procedures exist
whereby all State-issued identity papers which indi-
cate a person’s gender/sex — including birth certif-
icates, passports, electoral records and other docu-
ments — reflect the person’s profound self-defined
gender identity;

d) Ensure that such procedures are efficient, fair
and non-discriminatory, and respect the dignity
and privacy of the person concerned;

e) Ensure that changes to identity documents
will be recognised in all contexts where the iden-
tification or disaggregation of persons by gender is
required by law or policy;
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f) Undertake targeted programmes to provide
social support for all persons experiencing gender
transitioning or reassignment.

Principle 4. The Right to Life

Everyone has the right to life. No one shall be
arbitrarily deprived of life, including by reference to
considerations of sexual orientation or gender iden-
tity. The death penalty shall not be imposed on any
person on the basis of consensual sexual activity
among persons who are over the age of consent or
on the basis of sexual orientation or gender iden-
tity.

States shall:

a) Repeal all forms of crime that have the pur-
pose or effect of prohibiting consensual sexual ac-
tivity among persons of the same sex who are over
the age of consent and, until such provisions are
repealed, never impose the death penalty on any
person convicted under them; (...)

c) Cease any State-sponsored or State-condoned
attacks on the lives of persons based on sexual ori-
entation or gender identity, and ensure that all such
attacks, whether by government officials or by any
individual or group, are vigorously investigated, and
that, where appropriate evidence is found, those re-
sponsible are prosecuted, tried and duly punished.

Principle 9. The Right to Treatment with Human-
ity while in Detention

Everyone deprived of liberty shall be treated
with humanity and with respect for the inherent
dignity of the human person. Sexual orientation
and gender identity are integral to each person’s
dignity.

States shall:

a) Ensure that placement in detention avoids
further marginalising persons on the basis of sexual
orientation or gender identity or subjecting them to
risk of violence, ill-treatment or physical, mental or
sexual abuse; (...)

d) Put protective measures in place for all pris-
oners vulnerable to violence or abuse on the basis
of their sexual orientation, gender identity or gen-
der expression and ensure, so far as is reasonably
practicable, that such protective measures involve
no greater restriction of their rights than is experi-
enced by the general prison population; (...)

f) Provide for the independent monitoring of de-
tention facilities by the State as well as by non-gov-
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ernmental organisations including organisations
working in the spheres of sexual orientation and
gender identity;

g) Undertake programmes of training and aware-
ness-raising for prison personnel and all other offi-
cials in the public and private sector who are en-
gaged in detention facilities, regarding international
human rights standards and principles of equality
and non-discrimination, including in relation to sex-
ual orientation and gender identity.

Principle 18. Protection from Medical Abuses

No person may be forced to undergo any form
of medical or psychological treatment, procedure,
testing, or be confined to a medical facility, based
on sexual orientation or gender identity. Notwith-
standing any classifications to the contrary, a per-
son’s sexual orientation and gender identity are
not, in and of themselves, medical conditions and
are not to be treated, cured or suppressed.

States shall:

a) Take all necessary legislative, administra-
tive and other measures to ensure full protection
against harmful medical practices based on sexual
orientation or gender identity, including on the ba-
sis of stereotypes, whether derived from culture or
otherwise, regarding conduct, physical appearance
or perceived gender norms;

b) Take all necessary legislative, administrative
and other measures to ensure that no child’s body
is irreversibly altered by medical procedures in an
attempt to impose a gender identity without the
full, free and informed consent of the child in ac-
cordance with the age and maturity of the child and
guided by the principle that in all actions concern-
ing children, the best interests of the child shall be
a primary consideration; (...)

e) Review and amend any health funding provi-
sions or programmes, including those of a devel-
opment-assistance nature, which may promote,
facilitate or in any other way render possible such
abuses;

f) Ensure that any medical or psychological treat-
ment or counselling does not, explicitly or implic-
itly, treat sexual orientation and gender identity
as medical conditions to be treated, cured or sup-
pressed.

Principle 19. The Right to Freedom of Opinion
and Expression
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Everyone has the right to freedom of opinion and
expression, regardless of sexual orientation or gen-
der identity. This includes the expression of identity
or personhood through speech, deportment, dress,
bodily characteristics, choice of name, or any other
means, as well as the freedom to seek, receive and
impart informational and ideas of all kinds, includ-
ing with regard to human rights, sexual orientation
and gender identity, through any medium and re-
gardless of frontiers.

States shall:

a) Take all necessary legislative, administrative
and other measures to ensure full enjoyment of
freedom of opinion and expression, while respect-
ing the rights and freedoms of others, without
discrimination on the basis of sexual orientation
or gender identity, including the receipt and im-
parting of information and ideas concerning sexual
orientation and gender identity, as well as related
advocacy for legal rights, publication of materials,
broadcasting, organisation of or participation in
conferences, and dissemination of and access to
safer-sex information;

b) Ensure that the outputs and the organisation
of media that is State-regulated is pluralistic and
non-discriminatory in respect of issues of sexual
orientation and gender identity and that the per-
sonnel recruitment and promotion policies of such
organisations are non-discriminatory on the basis
of sexual orientation or gender identity;

c) Take all necessary legislative, administrative
and other measures to ensure the full enjoyment
of the right to express identity or personhood, in-
cluding through speech, deportment, dress, bodily
characteristics, choice of name or any other means;

d) Ensure that notions of public order, public
morality, public health and public security are not
employed to restrict, in a discriminatory manner,
any exercise of freedom of opinion and expression
that affirms diverse sexual orientations or gender
identities;

e) Ensure that the exercise of freedom of opin-
ion and expression does not violate the rights and
freedoms of persons of diverse sexual orientations
and gender identities;

f) Ensure that all persons, regardless of sexual
orientation or gender identity, enjoy equal access
to information and ideas, as well as to participation
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in public debate.”

Apart from looking into the above-mentioned
principles, the Court considered persuasive juris-
prudence from around the world on sexual reas-
signment surgery, starting with the United King-
dom. Corbett v. Corbett* was a decision narrowly
tailoring gender requirements as fixed at birth, de-
spite any sexual reassignment surgery. The same
decision was followed in R. v. Tan.?* Other countries
in the Commonwealth such as Australia and New
Zealand have not upheld the decision of Corbett,
and have actually criticised it for being a poor de-
cision. The Court positively acknowledged the New
Zealand case of Attorney General v. Otahuhu Fam-
ily Court® and decided that once a Transsexual is
operated on, the person cannot “operate in his or
her original sex”* thus making it imperative for the
post-operative scenario to be suited for the person
to embrace his or her new gender. Australia went
a step further in a case regarding the validity of a
marriage, in Re Kevin®* by saying that the relevant
statute defining marriage should be allowed to
mean “man” and “woman” in a marriage in a con-
temporary capacity — thus it should include people
in their post-operative capacities.

Another case from New Zealand, Secretary, De-
partment of Social Security v. “SRA” 3> specifically
pointed out that Corbett and Tan should not be
followed as the decisions were based on biological
determinism and did not take other aspects into
consideration.

In Bellinger v. Bellinger®, the House of Lords,
once again, went ahead on the same path as Cor-
bett and did not give any importance to the psycho-
logical factor in the case of trans* people.

Malaysia, however, took Corbett’s principle of bi-
ological determinism in Re J G*, but backed it up by
medical counsel and affirmed the gender reassign-
ment of a woman post- surgery while including the
psychological aspect of the person.

The Supreme Court of India looked into the Eu-
ropean Court of Human Rights’ judgment in Chris-
tine Goodwin v. United Kingdom?® which stated that
the UK not following up a sexual reassignment sur-
gery by a gender change on paper is bad in law as
it infringes upon human dignity and freedom. After
this decision, the UK passed the General Recom-
mendation Act, 2004, wherein even without sexual
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reassignment surgery, gender reassignment may be
carried out on the basis of a person’s psyche.

Australia, while it had the Sex Discrimination
Act, 1984, in place to prevent discrimination on
the basis of gender, amended it in 2013 to redefine
gender identity to go beyond biological and medi-
cal determining factors, and considers a person to
be aggrieved if discriminated against on the basis
of sexual orientation or on the basis of gender iden-
tity.

The United States of America is considered to
be inconsistent due to its highly federalist nature.
State Laws differ from each other, but nevertheless
the Center has passed the The Matthew Shepard
and James Byrd. Jr. Hate Crimes Prevention Act,
2009, which increases the extent of Federal Hate-
crime Law by expanding it to offences incited by ac-
tual or perceived gender identity.

South African laws provide for the change of gen-
der status post-operation under the Alteration of
Sex Description and Sex Status Act, 2003. However,
South Africa does not give a very inclusive defini-
tion of transgender, and excludes any person who
does not undergo sexual reassignment surgery.

At the same time, Argentina has shown greater
inclusiveness®® than South Africa, where gender
reassignment is not dependent on sexual reassign-
ment surgeries® (akin to the General Recommen-
dation Act of the UK).

Germany has promulgated law allowing non-
cis gendered children to be named without sexual
categorisation, as well as allowed “X” as a category
for passport gender identification along with “M”
and “F” for those trans* people who do not identify
with either male or female*.

Thus, the Indian Supreme Court, while being
very careful to point out that they wouldn’t con-
sider any international law repugnant to the Indian
Constitution and laws, it very firmly planted the de-
cision in the lap of an intersection of international
covenants to which India is party to, persuasive
international jurisprudence to the fundamental
rights guaranteed to each and every citizen within
the Indian Constitution, as is described below.

3. The Indian Take on Transgender people
Importantly, the Supreme Court of India gives
descriptions of the indigenous transgender com-
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munities in India, who have existed throughout the
history of the sub-continent, and have parallel com-
munities in Pakistan, Nepal and Bangladesh. It ex-
amines the report of United Nation’s Development
Programme, “Hijras/Transgender Women in India:
HIV Human Rights and Social Exclusion”, published
in December 2010, which looks at the specific pop-
ulations of sexual and gender minorities as well as
statistical details of HIV prevalence.

In this context it outlined various recommenda-
tions for lowering HIV prevalence rates, which the
Supreme Court of India looked into, while at the
same time acknowledging that there are communi-
ty-specific issues faced by gender non-conforming
people:

“ 1. Address the gape [sic] in NACP-III: establish
HIV sentinel serosurveillance sites for Hijras/TG at
strategic locations; conduct operations research to
design and fine-tune culturally-relevant package of
HIV prevention and care interventions for Hijras/
TG; provide financial support for the formation of
CBOs run by Hijras/TG; and build the capacity of
CBOs to implement effective programmes.

2. Move beyond focusing on individual-level HIV
prevention activities to address the structural de-
terminants of risks and mitigate the impact of risks.
For example, mental health counseling, crisis inter-
vention (crisis in relation to suicidal tendencies, po-
lice harassment and arrests, support following sex-
ual and physical violence), addressing alcohol and
drug abuse, and connecting to livelihood programs
all need to be part of the HIV interventions.

3. Train health care providers to be competent
and sensitive in providing health care services (in-
cluding STI and HIV-related services) to Hijras/TG
as well as develop and monitor implementation of
guidelines related to gender transition and sex re-
assignment surgery (SRS).

4. Clarify the ambiguous legal status of sex re-
assignment surgery and provide gender transition
and SRS services (with proper pre-and post-opera-
tion/transition counseling) for free in public hospi-
tals in various parts in India.

5. Implement stigma and discrimination reduc-
tion measures at various settings through a variety
of ways: mass media awareness for the general
public to focused training and sensitization for po-
lice and health care providers.
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6. Develop action steps toward taking a position
on legal recognition of gender identity of Hijras/
TG need to be taken in consultation with Hijras/TG
and other key stakeholders. Getting legal recogni-
tion and avoiding ambiguities in the current proce-
dures that issue identity documents to Hijras/TGs
are required as they are connected to basic civil
rights such as access to health and public services,
right to vote, right to contest elections, right to ed-
ucation, inheritance rights, and marriage and child
adoption.

7. Open up the existing Social Welfare Schemes
for needy Hijras/TG and create specific welfare
schemes to address the basic needs of Hijras/TG in-
cluding housing and employment needs.

8. Ensure greater involvement of vulnerable
communities including Hijras/TG women in policy
formulation and program development.”*

The Supreme Court also acknowledged the fact
that gender non-conformists face social exclusion
and discrimination, and while there may be a grow-
ing space for different gender narratives when it
comes to male-to-female trans people in India (in-
cluding Hijras), female-to-male trans people lack
visibility. However, the fact that their visibility is low
does not mean that they have a lesser violence, so-
cial exclusion or discrimination to deal with. They
also acknowledged that the Constitution of India
does not use the gender binary when it refers to
individuals, but to “persons, thus giving them the
scope to expand and elucidate the inclusiveness of
the Constitution.

Among the Fundamental Rights in the Constitu-
tion of India®, the Supreme Court based its deci-
sions on the following articles:

- The right to equality**, comprising of equality
and equal protection before the law, non-discrim-
ination on any grounds, including caste* and sex.
This constitutional provision also gives the parlia-
ment the authority and power to provide affirma-
tive action where required.

The Constitution of India often uses the word
“person” as opposed to the gender binary, which
gave the Supreme Court the scope to expand on
the inclusiveness of the Constitution. In order to
mitigate the extreme discrimination faced by the
non-recognition of trans* people in India, the Su-
preme Court read them with the Directive Princi-
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ples of State Policy asking for social equality*°.

The Supreme Court also looked into Articles 19
(1) and 21%, which guarantee the right of freedom
and the right to life and liberty to all citizens. The
right to freedom includes speech and expression,
assembly and unionization and the right to practice
any line of work as long as it is lawful — something
which is particularly pertinent for trans* people,
given that they are socially shunned, thus making
it difficult for them to attain mainstream employ-
ment.

Thus, after acknowledging the fact that Pakistan
and Nepal have already upheld the recognition of
local trans* people in their own chosen identity,
and that various states within India have taken
measures to alleviate the plight of trans* people
already, the Supreme Court of India gave legal rec-
ognition to the need for a “third gender” and di-
rected the government to make necessary changes
across all laws so as to not infringe on any right, es-
pecially to equality, privacy and family*® and spoke
of gender identity as one of the most fundamental
aspects of life and defines it in detail -

“Gender identity is one of the most-fundamen-
tal aspects of life which refers to a person’s intrin-
sic sense of being male, female or transgender or
transsexual person. A person’s sex is usually as-
signed at birth, but a relatively small group of per-
sons may born with bodies which incorporate both
or certain aspects of both male and female physiol-
ogy. At times, genital anatomy problems may arise
in certain persons, their innate perception of them-
selves, is not in conformity with the sex assigned
to them at birth and may include pre and post-op-
erative transsexual persons and also persons who
do not choose to undergo or do not have access
to operation and also include persons who cannot
undergo successful operation. Countries, all over
the world, including India, are grappled with the
guestion of attribution of gender to persons who
believe that they belong to the opposite sex. Few
persons undertake surgical and other procedures
to alter their bodies and physical appearance to
acquire gender characteristics of the sex which
conform to their perception of gender, leading to
legal and social complications since official record
of their gender at birth is found to be at variance
with the assumed gender identity. Gender identity
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refers to each person’s deeply felt internal and indi-
vidual experience of gender, which may or may not
correspond with the sex assigned at birth, including
the personal sense of the body which may involve
a freely chosen, modification of bodily appearance
or functions by medical, surgical or other means
and other expressions of gender, including dress,
speech and mannerisms. Gender identity, there-
fore, refers to an individual’s self-identification as a
man, woman, transgender or other identified cate-
gory.”#

For the first time in the judicial history of inde-
pendent India, the Supreme Court of India gave a
highly comprehensive non-legalistic definition of
gender, which may open up the gateways for more
rights’ litigation in the future, and is being viewed
most optimistically by lawyers and activists alike.

4. Not All is Rosy: The Problematics
of the Judgment

4.1. Of Bemusements and Confusions

At the outset, the judgment seems to be a paean
on self-determination and the right to bodily au-
tonomy. However, while going through it, one can-
not help but feel that it is more about putting the
trans*/Hijra populations of India into a manageable
category. For instance, on page 102 of the judg-
ment, the Court says the following:

“In order to translate the aforesaid rights of TGs
into reality, it becomes imperative to first assign
them their proper ‘sex’. As TGs in India, are neither
male nor female, treating them as belonging to
either of the aforesaid categories, is the denial of
these constitutional rights.”

Paragraph 34 of the judgment goes to the extent
of stating that, in order to determine transgender-
ism/transsexuality, among trans* people who have
undergone sexual reassignment surgery, a Psy-
chological test ought to be used, as the person’s
thought process would receive primacy “because
psychological factor and thinking of transsexual has
to be given primacy than binary notion of gender of
that person. Seldom people realize the discomfort,
distress and psychological trauma, they undergo
and many of them undergo “Gender Dysphoria’
which may lead to mental disorder.” This language,
at best, is ambiguous and confusing.
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In paragraph 106, the confusion goes unchecked,
when the Court goes to the extent of stating that “a
person has a constitutional right to get the recogni-
tion as male or female after SRS, which was not only
his/her gender characteristic but has become his/
her physical form as well.” This suggests that those
who identify themselves as the third gender are not
required to undergo any gender alignment surgery,
but those who want to be identified on either side
of the gender binary — as either male or female —
cannot do so merely on the basis of a psychologi-
cal evaluation®®. Fortunately, the final judgment in
paragraph 129, sub-paragraph 5, in contradiction
to whatever has been previously stated, says “any
insistence for SRS for declaring one’s gender is im-
moral and illegal.”

When reading the judgment, the conflation of
terms and the ambiguous nature of various parts of
the decision is highly pronounced, not to mention
the glaring mistakes it makes in getting to where it
did. For instance, page 93 of the judgment states:

“107. At the outset, it may be clarified that the
term ‘transgender’ is used in a wider sense, in the
present age. Even Gay, Lesbian, bisexual are in-
cluded by the descriptor ‘transgender’”

It continues on a similar note, and specifically
mentions that Hijras are incapable of being parents
in their biological capacity and that all of them re-
fer to themselves under the umbrella of the third
gender>'. This is problematic on a variety of levels
as not all Hijras undergo castration, emasculation
or sexual reassignment surgery. Also, many of them
may refer to themselves as cis-gendered men or
women.

4.2. The Problem of Reservations under the OBC
Categorization

From the very outset of the Indian Constitution,
room had been made for affirmative action in order
to make marginalized groups and minorities enjoy
equal rights enshrined in the Constitution. Sched-
uled Castes and Scheduled Tribes are affirmative
action categories, which are given a high degree
of reservations in seats across governmental insti-
tutions. Another category is the “Other Backward
Castes” or OBC category, under which people are
given reservations as well, over and above Sched-
uled Castes and Tribes.
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However, in a place like India, there is no blan-
ket identity solution for all. Every region has its
own set of social rules and regulations, dominant
religions and so on. The intersection of caste with
the Hijra population in India is as intricate as caste
interactions with every other Hindu citizen. Within
the Hijra population, there are people who iden-
tify themselves as upper caste, as Dalits*?* (some of
whom are categorized under Scheduled Caste) and
some identify as Muslim or Christian (both minority
religions in India, and which are part of affirmative
action programmes) as well. Thus, the Supreme
Court’s decision to categorise all Hijras as OBC
has brought about a dilemma® — what happens
to those who identify as upper caste? What hap-
pens to those who are already under the Scheduled
Caste?

5. Who is trans* enough?

5.1. Subjecting all Indian Trans* People to a
Similar Classification

India was formed as a unionisation of several
princely states that (for the most part), in 1947, ac-
cededtothe Indian constitutionin favour of a consti-
tutional democracy. This brought together different
ethnicities, different religions, different languages
and ideas of internal self-determination which are
practiced till today, with larger states breaking up
to form smaller states along ethnic lines and lan-
guage lines®*. With all these regional differences,
even trans* people are regarded differently in dif-
ferent states, and by the time the Supreme Court
decision came out, some states had already taken
several steps to make local trans* people feel more
included and protected.

Indian trans* people do not all identify within
the ethnic indigenous markers of Hijra and other
regional group names. Many of them feel uncom-
fortable about identifying themselves with the in-
digenous trans* groups because of the social stigma
attached to them.

Thus, with a decision which talks mostly about
granting a “third gender” status for all trans* peo-
ple in India, those who are not a part of the major-
ity rhetoric can fall through the sieve of the identity
markers being decided by the court of law.
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5.2. The Aftermath of the Decision

After the Supreme Court handed down the de-
cision, the celebrations were marred by discontent
from some activists for whom the decision was felt
to be half-hearted®. Also, the issues of quota and
affirmative action politics have come to the sur-
face as well. With new trans* welfare boards being
set up in different states which do not yet have an
established rule book on who is trans* enough to
qualify for the special benefits®, different politics
are playing in regional politics. Those trans* people
who do not identify with indigenous trans* markers
may not get the recognition they deserve.

Several higher education institutions took on
the initiative of including quotas for trans* people
in their admission rules®. However, several chil-
dren who start identifying as trans* in their ado-
lescent years often drop out of school due to the
fear of being bullied or being misunderstood, thus
making it impossible for them to reach higher ed-
ucation. As pointed out by the transgender activ-
ist Simran Shaikh, “a more holistic approach within
the education system would definitely encourage
more trans* children to finish schooling and pursue
higher education”.®

In 2015, a new bill on transgender issues was
passed in Rajya Sabha, the Upper House of the In-
dian Parliament. This bill was brought in by a po-
litical leader, Mr. Tiruchi Siva, and encompassed
several issues including “social inclusion, rights and
entitlements, financial and legal aid, education, skill
development to prevention of abuse, violence and
exploitation”*®. However, this bill would require
more working on, and can

With all this has come the need voiced by sev-
eral people of having a National Commission to
bring about a parity in the functioning of the vari-
ous state level boards which are being formed.

Conclusion: A Pessimistic Take on an Optimistic
Decision

The queer rights movement has suffered a defi-
nite setback because of Section 377 being kept in-
tact in the Naz case, despite ample pressure from
non-governmental bodies, people’s movements
and the primary stakeholders speaking out, along
with support offered by some sections of the Indian
government.
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When embarking on deciding on the NALSA case,
the Supreme Court mentioned that they would not
go into the previous decision of the Court on Sec-
tion 377, which had been decided by a different
bench.°

However, just the way the Naz case had de-
pended on the HIV gaze, so did this decision - with
health needs being cited as the mainstay of the de-
cision, from which, of course, the Supreme Court
went further, iterating the long suppressed rights of
the trans* population of India.

In the NALSA decision, the Supreme Court has
definitely given hope by empowering one aspect
of the sexual and gender minorities, wherein it has
accepted and acknowledged that “gender identifi-
cation becomes very essential component which
is required for enjoying civil rights by this com-
munity. It is only with this recognition that many
rights attached to the sexual recognition as ‘third
gender’ would be available to this community more
meaningfully viz. the right to vote, the right to own
property, the right to marry, the right to claim a for-
mal identity through a passport and a ration card,
a driver’s license, the right to education, employ-
ment, health so on”®! but has given out a decision
which seems to be conflicting with its previous de-
cision on Section 377. When the Court has decided
that the right to marry and have a family life is to be
enforced for trans* people, it overlooks the situa-
tion wherein non-procreative sexual acts have been
re-criminalised but they are the primary sexual be-
haviour of the gender minority in question. Does
the Supreme Court, thus, mean that a trans* per-
son has the right to marry, but cannot have sexual
intercourse with his/her/zher partner?

The Supreme Court of India has indicated that
the Constitution grants equal rights to all humans,
and that it is time for “social justice”®® to be done
for the trans* population. However, the social re-
ality of trans* people in India is such that mere le-
gal changes will not be enough - there are several
hundred Hijras out there who still lack basic ame-
nities to survive on, have to beg for a living and
often are ignorant of their HIV status. Empowered
trans* people who have access to medical facilities,
courts of law and other things which cis-gendered
men and women take for granted are few and far
between.
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Deciding on a matter of constitutional impor-
tance, the Supreme Court of India has openly dis-
cussed legal theorists in its judgment and taken
the idea of Rule of Law and advanced it beyond
the definition and made it expansive. This also al-
lows for future endeavours in making social justice
claims on the basis of legal theories both old and
new coupled with lived experiences.

This paper has endeavoured to shed light on cer-
tain aspects of the decision, as given its magnitude,
it is not possible to look into every minute aspect of
it in one article. While holding the beacon of great
expectations for the decision, the paper has tried
to critique the ambiguities that have come to light
within the judgment itself.

In light of the decision, we can hope that it is
not going to be a matter of tokenism, and that eco-
nomic and political justice will actually be done for
a much-maligned segment of the population.

Notes

1 For the sake of this paper, Trans* (and trans*) shall
be used to include all groups of transgender, trans-
sexual and transvestite people in India, as well as
Hijras. Hijras are defined as a cultural group found
mainly on the sub-continental area of India, Paki-
stan and Bangladesh, of mostly male-to-female cross
dressers who may identify themselves as transgen-
der, but have more often referred to themselves as a
“third gender”.

2 While the sub-continental region was colonized not
just by the British, but also by the Portuguese and
the French, it was the British domination which left
a far more lasting mark on the peoples of this area,
including the law.

3 Promulgated originally in 1871, covering many tribes
of people, including traveling salesmen, gypsies and
the indigenous trans* tribes referred to as the Hijras
(who were identified as eunuchs). This Act went into
great details about what made these tribes danger-
ous and criminal in nature — either through “inborn”
criminal tendencies or nurturing. In 1952, after the
independence of India, this Act was replaced with
the Habitual Offenders’ Act, and many tribes were
de-notified (de-criminalised), including the Hijras.
This would probably be the best example of the im-
perial need to regulate and classify everyone and ev-
erything seen as the colonized.

4 A report by the United Nations’ Development Pro-
gramme states that “[a] primary reason (and conse-
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guence) of the exclusion is the lack of (or ambiguity
in) legal recognition of the gender status of Hijras
and other transgender people” in Chakrapani, Ven-
katesan and Narrain, Arvind, Legal Recognition of
Gender Identity of Transgender People in India: Cur-
rent Situation and Potential Options, in UNDP Policy
Brief, 2012, India. However, while the legal reality
may have changed, social realities are often hard to
evolve.

The National AIDS Control Organisation, often re-
ferred to as NACO, was formed in 1992 in India, in
order to implement the National AIDS Control Pro-
gramme which was brought about a few years after
the first case of HIV was detected in India. In order
to find out more about their programmes and areas
of implementation, please refer to http://www.naco.
gov.in/.

Naz Foundation v. Government of NCT and Delhi
(2009), 160 Delhi Law Times 277, overturned by the
Supreme Court of India in Suresh Kumar Kaushal
and Anr. v. Naz Foundation and ors., Civil Appeal No.
10972 of 2013 (referred to as Kaushal v. Naz here-
inafter). The law in question is Section 377 of the
Indian Penal Code, 1860, which, by itself does not
outlaw non-normative sexuality, but non-normative,
non-procreative sexual behavior.

National Legal Services Authority v. Union of India,
WP (Civil) No 604 of 2013, decided on April 15, 2014,
henceforth referred to as the Judgment, available
online at http://supremecourtofindia.nic.in/outto-
day/wc40012.pdf (last accessed 09-09-2014).

This, by itself, is problematic as it does not take into
account various aspects of gender fluidity which is a
highly debated topic by itself. The decision catered
in many ways to the Hijras of India, more than the
trans* population, but does expand its scope. The
negative aspects have been discussed later in the pa-
per.

The National Legal Services Authority Act, 1994. For
the full text of the Act, please go to http://nalsa.gov.
in/actrules.html (last accessed on 09-09-2014).

The Supreme Court of India is the highest Court of
the land, and a court of original jurisdiction if any
person wants to raise an issue of constitutional im-
portance. Otherwise it acts as an appellate court for
all the High Courts of the various states, who also
have a limited original jurisdiction, and act as an ap-
pellate jurisdiction for all lower district-level Courts.
The decision of the Supreme Court of India is binding
across the country, and the Legislature is expected to
follow it up with legislations to help strengthen it.
The Indian Judiciary has been very proactive in initi-
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12

13

14

15

16

17

18

ating public interest litigation, especially under the
aegis of the former Justice P N Bhagwati. This was a
way for the judiciary to react against the high-hand-
edness of the Prime Minister, Indira Gandhi, and her
actions during the period of “emergency” she had
declared in India between 1975-77. This period saw
the absolute derogation of fundamental rights (aka
human rights). For more information on the emer-
gency, and its aftermath, refer to Kuldip Nayar, The
Judgement: Inside Story of the Emergency in India
(1977-Vikas Publishing House).

The main body of the decision was drafted by Rad-
hakrishnan J., with Sikri J. agreeing with every aspect
of it, adding to the critique of the historical discrim-
ination faced by Trans* people in India. Instead of
taking the name of the justices individually, for the
sake of brevity, | have referred to the judgment as
that of the Supreme Court of India.

The full text of the Constitution of India is accessible
online on http://www.constitution.org/cons/india/
const.html.

P. 5, Judgment.

“In 2006, in response to well-documented patterns
of abuse, a distinguished group of international hu-
man rights experts met in Yogyakarta, Indonesia to
outline a set of international principles relating to
sexual orientation and gender identity. The result
was the Yogyakarta Principles: a universal guide to
human rights which affirm binding international legal
standards with which all States must comply. They
promise a different future where all people born free
and equal in dignity and rights can fulfil that precious
birthright” — taken from http://www.yogyakartap-
rinciples.org/ (last accessed 09-09-14). These princi-
ples are considered to be the first of its kind wherein
sexual and gender minorities are expressly spoken
about in a highly inclusive manner, and specific is-
sues faced by them due to non-recognition, mis-rec-
ognition by multiple countries are outlined and the
need to prevent atrocities arising out of them is also
given out.

P. 9, Judgment.

The Supreme Court of India hastens to state that it is
deciding only on the matters of the Indian transgen-
dered people, notably the Hijras, and not the um-
brella term of transgender as generally understood
globally. | have delved into this later on in the paper.
Distilled from the judgment. The Court gave these di-
rectives in light of the Ministry of Social Justice and
Empowerment Expert Committee Report on Issues
Relating to Transgenders, available online at http://
socialjustice.nic.in/transgenderpersons.php.
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19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

The state of Tamil Nadu instituted a pension pro-
gramme for transgender people, which was an-
nounced in September 2012, and has been
launched since. For the press release, please go
to http://www.tn.gov.in/advanced_search/pen-
sion?page=12&set=1.

The Ramayana and the Mahabharata are two epics
of the subcontinent in which the heroes are sup-
posed to be incarnations of the Hindu God Vishnu,
and characters (also often tied to various Hindu
Gods) in the epics are seen to change their gender
as well as act as transvestites. These epics are con-
sidered to be not just of mythological significance,
but also of religious significance, given that they are
tied to the Hindu pantheon. For more information
through a non-religious ontological account on the
Hindus, please read Doninger, Wendy, The Hindus:
An Alternative History (New York: Penguin, 2009).
The Puranas are ancient Indian texts eulogising vari-
ous divinities of the Hindu Pantheon, and often refer
to various Gods and Demi-Gods taking of the form of
the opposite gender as characters in stories.
Kaushal v. Naz.

The United Nations General Assembly of 1946, where
India was given a seat even before gaining indepen-
dence. For a detailed analysis of India’s position in
the UN General Assembly, please refer to Lloyd,
Lorna, ‘A Most Auspicious Beginning’: The 1946
United Nations General Assembly and the Question
of the Treatment of Indians in South Africa, Review
of International Studies, Vol. 16, No. 2 (Apr., 1990),
pp. 131-153, Cambridge University Press, available
online at http://www.jstor.org/stable/20097216.
Judgment, pp. 53-54, para. 47.

Ibid.

Ibid.

Ibid.

See Judgment, para. 23, p. 28.

For the sake of brevity, | have omitted certain parts of
the principles.

(1970) 2 AER 33 at 48 f/g.

(1983) Q.B. 1053, a case of a transgender woman be-
ing sentenced for prostitution, which brought up the
issue of whether she was to be tried as a man or a
woman, the effect being harsher penalties for males.
(1994) 12 FRNZ 643.

Judgment, p. 30.

(2001) Fam CA 1074.

(1993) 43 FCR 299.

(2003) 2 All ER 593.

JG v. Pengarah Jabatan Pendaftaran Negara (2006) 1
MLJ 90.
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38

39

40

41

42

43

44

Application N0.28957/95, Judgment of 11 July 2002.
Argentina Gender Identity Law (2012) — the English
translation is available online at http://tgeu.org/ar-
gentina-gender-identity-law/.

Ibid., Article 3.

An article on it in The Guardian described the situ-
ation succinctly, as well as what the reactions were
from all parts of society:, Nandi, Jacinta, “Germany
got it right by offering a third gender option on birth
certificates”, The Guardian, November 10, 2013,
available online at http://www.theguardian.com/
commentisfree/2013/nov/10/germany-third-gen-
der-birth-certificate.

Page 12, “Hijras/Transgender women in India: HIV,
Human Rights and Social Exclusion” United Nations
Development Programme Issue Brief, December
2010, available online at http://www.undp.org/con-
tent/dam/india/docs/Hijras_transgender_in_india_
hiv_human_rights_and_social_exclusion.pdf.

Part Ill, Constitution of India.

Articles 14,15 and 16 viz.:

14. Equality before law.

The State shall not deny to any person equality before
the law or the equal protection of the laws within the
territory of India.

15. Prohibition of discrimination on grounds of reli-
gion, race, caste, sex or place of birth.

(1) The State shall not discriminate against any citi-
zen on grounds only of religion, race, caste, sex, place
of birth or any of them.

(2) No citizen shall, on grounds only of religion, race,
caste, sex, place of birth or any of them, be subject
to any disability, liability, restriction or condition with
regard to-

(a) access to shops, public restaurants, hotels and
places of public entertainment; or

(b) the use of wells, tanks, bathing ghats, roads and
places of public resort maintained wholly or partly
out of State funds or dedicated to the use of the gen-
eral public.

(3) Nothing in this article shall prevent the State from
making any special provision for women and chil-
dren.

(4) Nothing in this article or in clause (2) of article
29 shall prevent the State from making any special
provision for the advancement of any socially and
educationally backward classes of citizens or for the
Scheduled Castes and the Scheduled Tribes.]

16. Equality of opportunity in matters of public em-
ployment.

(1) There shall be equality of opportunity for all cit-
izens in matters relating to employment or appoint-
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45

46

ment to any office under the State.

(2) No citizen shall, on grounds only of religion, race,
caste, sex, descent, place of birth, residence or any of
them, be ineligible for, or discriminated against in re-
spect of, any employment or office under the State.
(3) Nothing in this article shall prevent Parliament
from making any law prescribing, in regard to a class
or classes of employment or appointment to an office
_11[under the Government of, or any local or other
authority within, a State or Union territory, any re-
guirement as to residence within that State or Union
territory] prior to such employment or appointment.
(4A) Nothing in this article shall prevent the State
from making any provision for reservation in matters
of promotion to any class or classes of posts in the
services under the State in favour of the Scheduled
Castes and the Scheduled Tribes which, in the opin-
ion of the State, are not adequately represented in
the services under the State.]

(4B) Nothing in this article shall prevent the State
from considering any unfilled vacancies of a year
which are reserved for being filled up in that year in
accordance with any provision for reservation made
under clause (4) or clause (4A) as a separate class of
vacancies to be filled up in any succeeding year or
years and such class of vacancies shall not be consid-
ered together with the vacancies of the year in which
they are being filled up for determining the ceiling of
fifty per cent. reservation on total number of vacan-
cies of that year.]

(5) Nothing in this article shall affect the operation
of any law which provides that the incumbent of an
office in connection with the affairs of any religious
or denominational institution or any member of the
governing body thereof shall be a person professing
a particular religion or belonging to a particular de-
nomination.

Caste is a unique feature of the social scenario in In-
dia and Nepal, which is followed by the Hindus. What
was essentially a relatively fluid system of social de-
marcations became rigid over the warping of the sys-
tem over many millennia and has often been abused
by the upper castes. This plays a dual role in the
context of trans* people, especially Hijras, as caste
issues often engage with gender issues, and dual dis-
crimination can play a vital role in marginalization.
While caste was constitutionally abolished, the Con-
stitution guarantees special treatment as affirmative
action to specific castes who have historically faced
marginalization, thus creating a justification for up-
per castes to keep on propagating it socially.

Article 38, Part IV, Constitution of India.
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Right to Freedom

19. Protection of certain rights regarding freedom of
speech, etc.-

(1) All citizens shall have the right-

(a) to freedom of speech and expression;

(b) to assemble peaceably and without arms;

(c) to form associations or unions;

(d) to move freely throughout the territory of India;
(e) to reside and settle in any part of the territory of
India;

(f) (removed by amendment)

(g) to practise any profession, or to carry on any oc-
cupation, trade or business.

21. Protection of life and personal liberty.

No person shall be deprived of his life or personal
liberty except according to procedure established by
law.

Judgment, para. 70, p. 70.

Judgment, para. 1c9, pp.14-16.

This view is my opinion on the matter, but is also
shared by Aniruddha Dutta, mentioned in Dutta,
Aniruddha, “Thoughts on the Supreme Court Judg-
ment on Transgender Recognition and Rights”, The
Hindu, May 20, 2014, available online at http://www.
thehindu.com/todays-paper/tp-features/tp-sunday-
magazine/equal-in- every-way/article5973899.ece.
Judgment, para. 11, pp. 9-10.

Formerly referred to as “untouchables”, they took
on the term “Dalit”, which means “trampled” in or-
der to bring out the oppression faced by them from
upper castes. For more on the Indian caste system,
please refer to Dirks, Nicholas B., “Castes of Mind”.
Representations, no. 37 (1992), pp. 56—78,University
of California Press.

On January 18, 2016, The Telengana Intersex and
Transgender Samiti responded to the judgment and
the bill which was passed in the Upper House of the
Parliament in an open letter on http://orinam.net/
telangana-samiti-response-msje-trans-rights-bill/,
and brought out the issue of the overlapping caste
situations in Indian trans* people.

This has been explained in a comparative study be-
tween Europe and India in Doornbos, Martin and
Kaviraj, Sudipta (eds.) Dynamics of state formation :
India and Europe compared, New Delhi: Sage

The discontent has been primarily because of the par-
adox around Section 377 that has been highlighted
throughout the judgment. Some queer rights activ-
ists voiced their concern in Johari, Areefa, “How the
Supreme Court’s Transgender judgment contradicts
its own stance on gay sex”, Scroll.in, April 16, 2014,
available online at http://scroll.in/article/661903/
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how-the-supreme-courts-transgender-judgement-
contradicts-its-own-stance-on-gay-sex.

%6 Gandhi, Jatin, “Bill promises welfare board, job quo-
tas for transgenders”, The Hindu, April 25, 2015,
available online at http://www.thehindu.com/
todays-paper/tp-national/bill-promises-welfare-
board-job-quotas-for-transgenders/article7139547.
ece.

57 There are several press articles online which talk
about various universities in India reacting to the Su-
preme Court’s decision and included a third gender
category in their admission forms and quotas, even
before the Government put down any guidelines.
One such article talks about one of the top business
schools in India, the Indian Institute of Management,
Ahmedabad, and its inclusive policies, by Rana, Ni-
yati, “llMs rise above sexual bias, open doors to third
gender”, Daily News Analysis, May 9, 2014, available
online at http://www.dnaindia.com/ahmedabad/
report-iims-rise-above-sexual-bias-open-doors-to-
third-gender-1986697.

8 Interview with Simran Shaikh, on August 17, 2015.

% Gandhi, Jatin and Ramachandra, Smriti K., “Rajya
Sabha passes Bill on transgender rights”, The Hindu,
April 24, 2015, available online at http://www.the-
hindu.com/news/national/rajya-sabha-passes-pri-
vate-bill-on-transgenders/article7138056.ece.

60 At the time of this article, several curative petitions
on Section 377 had just been filed at the Indian Su-
preme Court, and had been referred to a constitu-
tional bench, as the matter was considered to be of
constitutional importance.

1 Judgment, para. 113, pp. 99-100.

62 Judgment, para. 119, p. 102.
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MPABA YE/TOBEKA M YTONOBHOE NPABOCYAUE

(BawwnHrroH)!

JKcnepTHbIE 3aKNIOYEHUA NO AeNam O «C/I0BECHOM
3KcTpemusme» B Poccum: cnop o metogax

AHHOTauumA

MpakTnKa 0653aTeNbHOr0 WMCNONb30BaHMA Cheunanb-
HbIX JIMHIBUCTUYECKMX 3HAHUI B Aenax, CBA3AHHbIX C
pa3)KUraHMem pPacoBOM, 3STHMYECKON, N MHOWN HEHABU-
CTU UKW BpaXabl NpuBena K 6ypHomMy pa3BUTUIO pas-
HOOOpa3HbIX METOA0B aHa/M3a «IKCTPEMUCTCKUX TeK-
cToB»; 3a nocnegHue 10 neT NOABMAOCH MHOXKECTBO
METOAMK UCC/IelOBaHMA TEKCTOB Ha NpeamMeT Ha/n4yms
AN OTCYTCTBMA B HUX «CJIOBECHOIO 3KCTpemusma». B
CTaTbe JaeTcA KPUTUYECKUIA 0630p OCHOBHbIX METOAMK,
NCNONb3YEMbIX 3KCMepTaMu B Aenax, B KOTOPbIX Tpe-
byeTca A0Ka3aTeNbCTBO HA/IMYUA KC/IOBECHOIO 3KCTpe-
mMuama». OCHOBHOM BbIBOZ, aBTOPaA 3aK/1I04YAETCA B TOM,
YTO MHOTroobpasme CyLLeCcTBYOLWMX NOAXOA0B U CEpbes-
Hble MPOTUBOPEYMA B UX UCMOJIb30BAHUWN 3aCTaBAAIOT
COMHEBATbLCA He TONbKO B 060CHOBAHHOCTM MCMNONb30-
BaHMA CYLLECTBYIOLNX METOAUK aHa/In3a TEKCTOB, HO U
B LIeJIOM B LLe/1eco0bpa3HOCTM NPUMEHEHUS Cleunanb-
HbIX JIMHIBUCTUYECKUX 3HAHUIM K aHaM3Yy TEKCTOB OCO-
601 NparmaTmKku.

KntoueBble cnoBa: ceBoboaa c/10Ba, aHTU-IKCTPEMU3M,
«C/IOBECHbIM 3KCTPEMU3IMY, cyAebHas NMHTBUCTMYECKaS
aKCnepTUu3a.

1

Amutpuia ybpoBckumn

KaHAnaaT UCTOPUYECKUX HAYK, HAYYHbIN COTPYAHUK MHCTUTYTA
FappumaHa, Konymbuiickuin yuusepcutet (Hbio-Mopk), cTunenamat
nporpammbl PeliraHa-®elicana, HaumoHanbHbIn GoHA, 4EMOKPATUM

Email: dd2819@columbia.edu

Expert Witness’s Opinion in Hate Speech Cases in
Russia: A Dispute Over Methods

Abstract

The practice of mandatory recourse to linguistic experts’
opinions in cases pertaining to the racial, ethnic, and
other types of hatred and enmity, has caused the vast
development of different approaches to the analysis
of the texts. During last ten years, the numerous me-
thodic recommendations of how to identify the “verbal
extremism” have occurred. The author gives a critical re-
view of the main approaches used by experts in Russia
in cases where the prosecution seeks a proof of “verbal
extremism”. The article reveals the controversies in the
usage of analyzed approaches and concludes that there
are enough grounds to challenge the appropriateness of
existing methods of analysis of the “verbal extremism”
phenomenon, as well as their relevance in the context
of analysis of texts of special pragmatics.

Keywords: Freedom of speech, counter-extremism,
“verbal extremism”, linguistic expert’s opinion.

Dmitry Dubrovsky, Ph.D., Associate Research Fellow, Harriman Institute, Columbia University (New York), Reagan-

Fascell Fellow, National Endowment for Democracy (Washington, DC).
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JKCNEPTHbIE 3AK/TIOYEHUA NO AENAM O «C/IOBECHOM
3KCTPEMU3ME» B POCCUN: CNOP O METOAAX

BBepeHue

Pa3BuTME HOPUANYECKON IMHIBUCTUKM B 3anaj-
HO-eBPOMNencKoin Tpaauuum 6blno cBA3aAHO, npe-
¥/e BCEro, C ee MeXANCUNNINHAPHBbIM, MEXKy/b-
TYPHbIM XapakTepom?. Ocob6eHHOCTbIO Pa3BUTUSA
MCCNefoBaHUIM TAKOrO pPoAa 3@ OKEaHOM TaKXKe
ABNAETCA UX KPUTUYECKUI XapaKTep, CBA3AHHbIX C
npeactaBneHnem o6 MHTepPNpPeTaTMBHOM Npupoae
B3aMMOOTHOLUEHNI MeXKAYy A3bIKOM W MPaBOM,
HeobXoAMMOCTbIO  MOCTOAHHOTO  KPUTUYECKOro
NPOYTEHUA U PEUHTEPNPEeTaLUmM A3blKa NpaBa Kak
cnocoba ero cywectsoBaHus®. B atom cmbicne
ntobonbITHO, YTO Aaxe obliee coCcToAHME OPUAK-
YeCKOW NMHIBUCTUKM B Poccum aBTOpbl 0630poB
OLLeHMBAIOT AMAMETPANbHO MNPOTUBOMONOMKHbBIM
obpasom.

PasButne poccuiicko opuanvyeckomn NNHIBU-
CTUKM, KaK OTmeyaeT B CBoel 0630pHOM CTaTbe
NnnnanHa lonetmaHn* , Noka He NpPMBENO K NOSAB-
NeHuto «obLuel, pasgenaemon BCeMn aKCnepTamm
TeopeTMyeckon 6asbl JIMHIBUCTUYECKOM 3Kcnep-
TM3bl B cyae». Takasa 3agaya, N0 MHEHWUIO aBTopa,
He MoXeT bbITb pelweHa HbICTPO, peyb NaeT o ae-
CATUNETMAX, OAHAKO pe3ynbTaT Takoi paboTbl yBe-
Muunn 6bl «A0BEPUE K IKCNEPTM3E KaK y cyaa, TaKk u
y 06Ll1ecTBEHHOro MHEHUA»°. MHorMe poccuimnckue

! CraTbA noAroToBneHa B pamKax npoekTa LleHTpa
HE3aBUCMMbIX  COLMONIOTMYECKMX  WUCCAefOoBaHUM
(CaHKkT-MeTepbypr) «Poccuitickoe akcnepTHoe coob-
WwecTBo M npobnema npaB YesoOBEKA», OCYLLECTBAA-
emoro npu noaaepxke PoHaa MakKapTypoB (rpaHT
Ne 1066277).

2 Lutterman K. Ubersetzen juristischer Texte als
Arbeitsfeld der Rechtslinguistik: G.-R. de Groos. R.
Schulze, Reiner (Ed), Recht und Ubersetzen, Baden-
Bade, 1999, S.50. UuT. no fonetnanu /1., O passutum
tOPULNYECKON NNHIBUCTUKN B Poccum u YKpawuHe.
Studi Slavistici VIII (2011). c. 241.

®  Cm. Hanp. Law and language, Stanford Encyclopedia
of Philosophy. URL: http://plato.stanford.edu/
entries/law-language/.

4 TonetmaHwu /1. YK. cou., c. 241-262.

5 TonetnaHwm /1. YK. cou., c. 247.
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NCCNefoBaTeNIN TaK¥Ke COrNacHbl C TaKoOW MocTa-
HOBKOM Bonpoca. Tak, npodeccop AnekcaHapos B
cBoei moHorpadun «BeeseHue B cyaebHYI0 IUHT-
BMCTUKY» YKa3blBaeT Ha HEOOXOAMMOCTb «OCMbIC-
NUTb NpMpoAY YroNI0OBHOrO NpoLecca, Npaga, AoKa-
3aTe/IbCTB B A3bIKOBOM acneKTe»®,

OAHaKo He Bce aBTOPbl HACTPOEHbI CTO/b CKen-
Tnyeckn. Hanpumep, ewe 8 2006 roay E.WU. lana-
LWMHa, OLLeHMBAA COCTOAHME cyaAebHON NUHIBUCTU-
YeCKOM 3KcnepTusbl Mo Aenam o6 sKcTpemusme,
oTmeYana Hanmuune B Poccmm «...pa3paboTaHHbIX U
anpobupoBaHHbIX NMPAKTUK IMHIBUCTUYECKOIO aHa-
132 3KCTPEMMUCTCKMX BbICKa3blBaHUMA U NUCbMEH-
HbIX TekcToB CMW»’.

TakMm o06pasom, HanMUO NPAMO NPOTUBOMO-
NOXKHOE NpeAcTaB/eHne 0 TOM, B KAKOM COCTOSIHUM
HaxXoAMUTCA METOAO/IorMYeckana CTOPOHa Mccneno-
BaHUM, CBA3AHHbIX C OLLEHKOMN CTEeNeHW Hanuuus
«3KCTPEMM3IMA» B TOM MAM MHOM Tekcte. lMpea-
CTaBNAETCA, YTO COBPEMEHHOE COCTOAHWE npes-
NaraemblX NOAXOA0B K UCC/IeA0BAaHUIO TEKCTOB Ha
npeamMmeT HaZIMYymA B HUX UCKOMBbIX «BPaKAbl U He-
HAaBMUCTU» MOKa3blBaeT BCH C/IOMKHOCTb CO34aHMSA
obulelt TeopeTnyeckoin 6asbl ANnA cyaebHOM NUHT-
BUCTUKN B LLEJIOM, C OAHOM CTOPOHbDI, U, C APYroi
CTOPOHbI, NPOTUBOPEYUSs,, KOTOpPble BO3HWUKAIOT B
NPUMEHEHUN MHOTOYMUCIEHHbIX METOA0B UCCNea0-
BaHUS «3KCTPEMUCTCKUX» TEKCTOB, KOTOpPbIE Cyllie-
CTBYHOT B POCCUMCKOM HayKe.

1. NoaxoAabl K UCCNea0BaAHUIO «IKCTPEMU3IMA» B
TeKcTe

HecmoTpAa Ha 3HauuTe/NbHble NPOTUBOpPEYMUS,
KOTOpble AeNaloT ucyepnbiBatoLlee onmMcaHue nog-
XOO0B 3aTPYAHUTENbHbIME, CYyLLECTBYHOT MPUHLN-

& AnekcaHgpos A.C. BBegeHue B cyaebHyO NUHIBK-
CTURY. HuxHuit Hosropoga, 2003, c. 74.

7 TanawwuHa E.W. JIMHrBUCTUKA VS IKCTpemmn3ama. B no-
MOLLb CyAbAM, CnefoBaTenam, akcneptam. MNog pea.
npo¢. M.B. lopbaHeBckoro. M.: «lOpuanueckuin
mup», 2007, c. 42.

& WHTepecyrowmxca oTcblIaeM K cnegylowmm o63o0-
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nNMasbHble BONPOCbI METOL40N0MMU UCCNEA0BAHUN,
KOTOpble NOCTOAHHO NOAHMMAIOTCA KaK B Xoae Cy-
AebHbix AebaToB, TaK U B HAaYYHbIX M HAayYHO-NpPaK-
TUYECKUX NYHBANKAUMAX, NOCBALLEHHbIX MCCAea0Ba-
Huto matepuanos CMWU Ha npegmeT HaIMUKUA B HUX
NPU3HAKOB «3KCTPEeMM3Ma»’.

OCHOBHbIM aprymeHToOM, nNoyemy MOMOLLb IKC-
nepta HeobxoAnma HOCUTENIO A3blKa, CNOCOBHOMY
a[eKBaTHO OUEHUTb Haauyme onpeneneHHoro —
Bblpa*kKeHHOro B popme, NMOHATHOW BraAeloEeMyY
A3bIKOM B AOCTAaTOYHOW CTENEeHM — NPU3bIBa B TEK-
CTe, ABNAETCA, KaK NpeacTaBadeTca, npeanonarae-
MO€ Ha/nyme B TEKCTE KCKPbITbIX NPU3bIBOBY» WU
APYTMX CnocoboB «A3bIKOBOW MaHUNyAauum»O,
MpuynHa, NO KOTOpOM cylecteyeT NoTpebHOCTb B

pam: PatuHos A.P, Kpo3s M.B., PatnHosa H.A. OteeT-
CTBEHHOCTb 3@ pasXuraHwe BpaxKAbl U HEHABUCTMU.
Mcuxonoro-npaBoBas XxapaKkTepucTuka / MMopg pea.
npo¢. A.P. PatnHoBa. M., 2005; MNogKatnunanHa M.J1.
CynebHas NMHIBUCTUYECKAA 3KCMepTM3a IKCTpe-
MMUCTCKMX maTepuanos. M.: lOpantuHpopm, 2013,

° Tlo MHeHWIo aBTOpa, CNesyeT pasfaenaTb MeTOAWKM
nccnefoBaHUA «A3blKa BPaXAbl» KaK COLMONNHIBU-
CcTnyeckoro peHomeHa OT MeTOAMK, CO34aHHbIX UC-
KNHOUUTENIbHO ONA UCMONb30BaHMA B HOPUCMPYAEH-
uumn. Cm., Hanpumep: Oybposckuii ., KapneHko O.,
Konbuosa 0., LLnakoBcKas /1., TopunHckuii ®. AsbIk
BpaxAabl B pycckoasbiuHom WHTepHeTe. CM6.: EBpo-
nenckuit yHusepcutet, 2003; Bepxosckuin A.M. A3bIK
MoOiA... [pobnema sSTHUYECKOM U PENUTUO3HOW HeTep-
nMmMmocTu B poccuckux CMU. M.: POO «LleHTp «Ma-
Hopamay, 2002. 0630p nccnenoBaHU A3blKa BPaXK-
bl cM., Hanpumep: dy6posckuin [.B. A3bIK BpaxKabl
KaK uccnenoBaTteibCkaa M NpaBo3almuTHaA npobne-
ma // CMWU n merKHauMoHanbHOe B3anmogaencTame.
MaTepuanbl Hay4YHO-NMPaAKTUYECKOM KoHbepeHLmn
30-31 okTabps. CM6.: Po3a mupa, 2007.

0 Bonpoc 0 camoii BO3MOXKHOCTM TaKOTO pPOAa «A3bIKO-
BOro 30MHMpPOBaHMA» BbIXOAUT 32 PAMKMU HACTOALLEN
CTaTbW; OTMETUM NNLLb, YTO CaMa NOCTAaHOBKA BOMpPO-
Ca HaMOMMHAET MHOTFOYUC/IEHHbIE U COMHUTE/IbHbIE
paccy>KAeHUA O «NCUXONOrMYecKkom 3omMbuposa-
HUM», Hanpumep, NpPeaCTaBUTENAMWN PENUTNO3HbIX
MeHbWMHCTB. CM., Hanpumep: MaH4yeHKo A.A. Kpo-
BaBasA 3THorpadus: nereHaa o puTyasbHOM ybuinctee
U NpecnepoBaHve Pennrmo3HbiXx MeHblMHCTB // OT-
evyecTBeHHble 3anucku, 2014, Ne 1(58). URL: http://
www.strana-oz.ru/2014/1/krovavaya-etnografiya-
legenda-o-ritualnom-ubiystve-i-presledovanie-
religioznyh-menshinstv.
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JIMHIBMCTAX, B TAKOM C/lly4yae NOHATHA: eCau peydb
MaeT O A3blKe, KOTOPbIN MOHMMAETCA BCEMW CTO-
pOHamMK npouecca, TO e4MHCTBEHHbIM crnocobom
A0Ka3aTb HeobXxoaMMOCTb NpPUBAEYEHUA IKCNep-
Ta-IMHIBUCTA, CTAHOBUTCA FMNOTETUYECKOE HaNu-
YMme «CKPbLITOrO OT NOCTOPOHHEro B3rAaga» ane-
MEHTA, YBMAETb U NPOAEMOHCTPMPOBATL KOTOPbIN
MOTYT TO/IbKO CMELManmCTbl NO A3bIKY.

B paccyxaeHuax oTHocuMTenbHo obA3atenbHo-
CTM NN HeobA3aTeIbHOCTU Ha3HaYeHns cyaebHom
9KCNepTU3bl NO AeNaM O PA3KUTAHUU HEHABUCTM
W BPaXKApbl, KaK NpeacTaBnaeTca, rmasHom npobne-
MOW ABNAIOTCA, BO-NepBbIX, Npeaenbl KOMNeTeH-
LMW NUHIBUCTA-IKCNEPTA, 1, BO-BTOPbIX, PAMKKN UC-
cnepoBaHuA, HeobxoANMMOro ANA BbIABAEHUA TOTO,
YTO HA3bIBAETCA «C/IOBECHBIM 3KCTPEMU3IMOMY:
«Korga yTBEPKAAMOT, YTO JIMHIBUCT-IKCNEPT, WC-
cnegya TOT UM MHOM KOHBAIMKTHBIN TEKCT, BOOOLLEe
He BNpaBe CTaBMTb 3aZa4y ONpenennTb, YTo XoTen
CKa3aTb roBOPALMNA, HO MOXKET /INWb OTBETUTb Ha
BOMPOC, YTO OH CKas3as, UCXOAAT M3 Npesymnuuu
daTtanbHOro HecoBnNaAEeHMA NHTEHLMN FOBOPALLETO
W Nep/IOKYTUBHbIX 3¢deKTOB. B AeNCTBUTENBHOCTH
3TO He TaK, U JIMHIBUCT MOXKET PacCyYUTbiBaTb Ha
ycnex B U3y4eHUW UHTEHLMI rOBOPALLErO, ero pe-
4eBbIX TAKTUK U CTPATErnin, ero KOMMYHUKATUBHbIX
yaay 1 owmnbok»t,

Takum o6pas3om, Hanbonee [UCKYCCUOHHBIM
ABNAETCA BOMNPOC, YTO MMEHHO ONpeaenaeT JINHI-
BMCTUYECKAA IKCNEepTM3a, YTO «CKa3aHO», u4TO
«CKPbITO» MOA CKa3aHHbIMW C/I0BAaMM, UM KAKOBO
NnoTeHLUMaNbHOEe 3HAYEeHUEe CKa3aHHOro B onpeje-
NIEHHOM KOHTEKCTe.

Pa3sHble aBTOpbI
no-pasHomy.

Ona ogHoM 13 Hanbonee yBarkaembIx cneuma-
Anctos B 3TOm Bonpoce, E. NanawunHon, «onpeae-
IeHMe Hannuna Uan oTcyTcTBuA cobbiTmA cnosec-
HOro NPaBOHApPYLUEHWA, ero CoCcTasa, NPaBUAbHAA
KBanudukaumna aeAaHna 6e3 nposeaeHUA NUHIBU-
CTUYECKOro MCCNefoBaHMA TEeKCTa BpAg, /M BO3-
MOXKHa»'2. B apyroi ceBoei paboTe OHa BbICKa-

OTBEYAKOT Ha 3TOT BOMNpOC

1 MwuwnaHos B.A., Canumosckuit B.A. K TeopeTuye-
CKMM OCHOBaHuAM cyaebHol nuHrsuctukn // Cu-
6upcKaa accoumauma NUHrBMUCTOB-3KcnepTos. URL:
http://siberia-expert.com/publ/satti/stati/4-1-0-195.

12 TanawuHa E.N. PasBuTue cyaebHbix pedyeBeave-
CKUX 3KcnepTuns B Poccum // HOpuanyeckaa 6ubau-

KYPHA KOHCTUTYLIMOHANTU3MA U NPAB YEJIOBEKA
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3biBaeTcA bonee KateropumyHo: «..TonNKOBaHue U
NMHTEepnpeTauma CMbICNa YCTHOIO BbICKA3blBaHMA
M NUCbMEHHOro TeKcTa TpebyeT obA3aTenbHOro
NPUBNEYEHMA CNELNANIbHBIX IMHIBUCTUYECKUX MO-
3HAHWI He TONbKO B C/y4asAX MCMNOJIb30BAHMA Ma-
HUNYNATUBHbBIX NPUEMOB PEeYeBOro BO3AEMCTBUA
Ha ayauTopuIo MAN Kamydnaxka KCceHOPOoOHbIX Bbl-
CKa3blBaHWUI cpeacTBamMn U3OLWLPEHHOM C/I0BECHOM
3KBUNMOPUCTMKM, HO U ANA BbiABNeHUA pednek-
CMpyemon ayautopuen nponaraHabl U arutauuu,
NPU3bIBbl K COBEPLLUEHUIO TEX NN UHbBIX LENCTBUMA,
yrpo3 1 noacTpeKaTenbCTs, onpaBaaHna nam obo-
CHOBaHMA OCYLLECTBAEHUA IKCTPEMMUCTCKON fen-
TenbHocTU»3,  CnepoBaTenbHo, «...onpeaeneHue
HaNMYMA NN OTCYTCTBUA COBLITUA CIOBECHOTO Npa-
BOHapyLUEHWA, ero cocTasa, NpaBu/ibHaA KBannbm-
Kauna aeAaHunA 6e3 npoBeaeHUA NMHIBUCTUYECKOTO
nccnenoBaHMA TEKCTA BPAA, I BO3MOMKHbI»,

ObpawiaeT Ha ceba BHMMAHUE CCbIIKA MMEHHO
Ha NPUEMbl «pPeyeBbiX MAHUNYAAUUIN» U «Kamyd-
NAXKa», oObHapyKeHMe KOTOPbIX, N0 BEPCMM aBTOPA,
N ABNAETCA OL4HOM U3 OCHOBHbIX 33434 JIMHIBUCTU-
YeCKOWM 3KCnepTUusbl.

Moaxoay E. M@anAwmMHOM cneagyeT B 3TOM OTHO-
weHun n M. Ocagunii: «B IKCTPEMUCTCKOWM NuTe-
paType MCNONb3yeTCA CKPbITbI NPU3biB, KOTOPbINM
OT/IMYAETCA OT ABHOMO OTCYTCTBMEM [N1AaBHOM BHeELL-
Hel NpUMmeTbl NpPU3bIBA — MMNEPATUBHOM GopMmbl
rnarona. CKpbITbIM NPU3bIBOM ABAAETCA MHPOPMA-
UMA, NOACTPEKAKWAA K KaKUM-1Mbo AencTBuam,
HanpasneHHO ¢opmupyloLaa y aapecata Kena-
HWe f[encTsoBaTb MAM YyBCTBO HeobXoAMMOCTU
nenctemit. CKpbITbIM NPU3bIB HEpPeaKo AaeT pas-
BEPHYTYIO NPOrpaMmmy AeMUCTBUI, K KOTOPbIM MOA-
CTPeKaeT, T.e. aBTOpP NpOrpaMmupyeT noseaeHue
ajpecaTa peyu, HepeaKo UCMNOJb3ysa MeToAbl peye-
BOr0 MAHWNYANPOBaHUA CO3HAHMEM, BO34EMNCTBUA
Ha NCUXWKY, NOACO3HaHME YMTaTensa Uaun cayware-
na»ts,

oTteka «Opuctamb». URL: http://www.juristlib.ru/
book_10321.html.

13 BbigeneHo asTopom: TlanawwuHa E.WN. JIuHrenctuka
VS 3KCTpeMunsma: B nomoLub cygbam, cnefoBaTensm,
aKkcnepTam . MNog peg npod. M.B. lopbaHeBcKkoro. M:
KOpuanueckuit mmup, 2006, c. 41.

14 TanawwuHa E.N. Pa3BuTUe cyaebHbIX peyeBeayeckmx
aKkcnepTtns B Poccun...

5 Ocagunin M.A.. KnaccuduKkauma metoaos cyaebHoli

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

B KauecTBe npumepa TaKOro «KOCBEHHOro Npu-
3blBa» aBTOP NPMBOAMUT NMPU3HAHHbLIN IKCTPEMMUCT-
CKMM M3BECTHbIM MaTepman «Camaa KOHCTPyK-
TMBHaA naptua»®, AHanM3Mpya Q[OaHHbIN TeEKCT,
KOTOpPbI, MO MHEHWIO aBTOpPA HACTOALLEN CTaTbM,
npu BCEM pafuKananusme He ABAAETCA IKCTPEMUCT-
ckum, A. Apaesa n M. Ocaguunii genatoT BbiBOA, O
TOM, YTO B HEM NPUCYTCTBYIOT K CKPbITbIE NPU3bIBbIY,
KOTOpble NOBYKAAOT YMTaTeNa «K onpeaeneHHbIm
OENCTBUAM... NOCNEeLHUN YBIEKAETCA TEKCTOM U He-
3aMETHO BCTAeT Ha CTOPOHY aBTopa»®’.

MpeactasneHna o6 ocoboi, «MaHUNYNATUB-
HOM» TEXHUKe, NPUCYLLEN aBTOPAM «IKCTPEMMUCT-
CKMX TEKCTOBY», KOTOpble, AKObbI, 06naaatoT npue-
MamMM MaHUNYNALUK, CKPLITON OT rna3 npodaHos,
[0BOJIBHO CWJ/IBHO PacnpocTpaHeHbl B meToguye-
CKOM NuTepaType, NOCBALLEHHOW aHa/U3y «IKC-
TPEMUCTCKMX» TeKcToB. [lpumepom Takoro poga
«MaHUNYNATUBHON TEXHUKM», MO MHEHWUIO pAda
aBTOPOB, ABNAETCA HA/IMYNE KCKPbITbIX MPU3bIBOBY.

B Hanbonee ApKoI cTeneHN MeToANKA uccneno-
BaHWA «CKPbITbIX NPU3bIBOB» CBAA3aHa C paboTamu
A.A. /leoHTbeBa, KOTOPbIN Npeanaran UCNONb30-
BaTb A8 AMATHOCTUKM KceHodobum pag ncmxo-
JINHTBUCTUYECKUX METOAMK, Cpeau KOTOpbIX Bbl-
LENAeTCA CCblIKA Ha «METOAMKY CEMAHTUYeCKOoro
nHterpana» (no B.U. Batosy'®). 9T paboTbl, Kak

JIMHIBUCTUYECKOW 3KCNepTM3bl (Ha maTepuane Kc-
nepTHOW oueHKM npusbiea). URL: http://online.rae.
ru/pdf/800.

16 HukonaeHko A.A. Caman KOHCTPYKTUBHaA napTtua //
lasera «Kypc», Ne 43 ot 22.10.2004. PeweHune Bbl-
HeceHo benoBCKMM ropoacKkum cynom KemepoBcKoi
obnactn ot 09.09.2005. UCTOYHUK: MUHUCTEPCTBO
tocTnumnm Poccuiickoit depepaunn: PepepanbHbiii
CMUCOK 3KCTPEMMUCTCKMX maTepuanos. URL: http://
minjust.ru/ru/extremist-materials.

17" Apaesa /1.A., Ocagumit M.A. CyaebHo-NnHrBUCTUYE-
CKaA 3KCNepTM3a MO KPUMMHANbHBIM NPOABAEHUAM
aKcTpemnama// YronosHbli npouecc, 2006, Ne 4.
C. 47. Cm. TakxKe: Bonkos B.B. KceHodobumA KaK UH-
TEHLMOHaIbHaA OCHOBA BpaXAbl B cyaebHON NUHT-
BMUCTUYECKON 3KCMepTu3e (AMHrBOrepmeHeBTUKA
¢deHomeHa) // 3aKOHHOCTb M NPaBONOPALOK B COBpe-
MeHHOM obulectse, 2014, Ne 19.

8 NleoHTbeB A.H. MpuKnagHaa NCUXONMHIBUCTMKA pe-
4YeBOro OOLEHMA U MACCOBOM KOMMYHMKaumu. M.:
Cmbicn, 2008. dkcnepTtusbl B.U. baTtoBa, 3ameTum,
MHOTOKPaTHO CTaBW/IUCb NMOJA COMHEHWE B CBA3U C
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npeAcTaBaseTca, NpeAnoaratoT BbICOKYIO CTENEHb
MaHUNYAALMK, CKOopee, CO CTOPOHbI UHTepnpeTa-
TOpa M NPaKTUYECKN 0CBOBOXKAAIOT nccneaosaTens
OT HeobxooMMOCTU NpuBEeAEHMA [A0KA3aTeNbCTs,
OrpaHUYMBANACH CCbIIKAMM Ha «MNPUEeMbl A3bIKOBOWM
MaHUNYAALMUY U KCKPbITblE NPU3bIBbIY.

Npoea «A3bIKOBOM MaHUNyNAUMU» NoBTOpPAETCA
n B pabotax npod. A. bapaHoBa; oH B 2007 roay
onyb6anKoBan MoHorpaduio, NOCBALWEHHYIO cyaeb-
HOM NUHIBUCTUYECKOM IKCNEepTM3e, B KOTOPOW, B
YaCTHOCTKM, 3aTparvMeaeTca BOMpPoOC «BepbanbHOM
MaHunynauum» °. ABTopom 6bina npeanoxeHa ob-
LLAA CXeMa aHa/M3a TeKCTa, KoTopad, No ero MHe-
HWIO, NOAXOAUT ONA AHA/IN3A TEKCTa KaK C TOYKM
3pEeHUA HAIMYMA NPU3HAKOB IKCTPEMU3IMA, TaK, U
Hanpumep, B Aenax, CBA3aHHbIX ¢ gndpdamaunei.
CyTbto npegnoxeHHoro A. bapaHoBbIM meToaa AB-
nAeTca MAEHTUPUKAUMA U aHANU3 UHCTPYMEHTOB
«BepbaNbHON MaHUNyNsUUMY» B TEKCTE, B KOTO-
PbIX OCHOBHYIO PO/b UrPatoT NpusbiBbl. Mpu sTom
B TMNONOIMM NPU3bIBOB, NPEAJIOKEHHON aBTOPOM,
0CobY0 PYHKLMIO BbINOAHAIOT NPU3bIBbI OLEHOY-
HO-MOTUBMPOBAHHbIE. TaKoro poga Mpwu3biBbl MO-
ryT ObITb CKOHCTPYMPOBAHbI, cornacHo A. bapaHosy,
cnepyrowmm obpasom:

1. npynucbiBaHNe HEraTMBHOM AN NO3UTUBHOWN
OLLeHKM rpynnam NtoAei Ha OCHOBAHUM UX NPUHAA-
NEXXHOCTU K onpeneneHHOM 3THUYECKOW, Hauumo-
HaNbHOM MW PENUTMO3HOM FPyNne;

2. NpOTUBOMNOCTABAEHNE OAHOM rPynnbl APYrou;

3. npunucbiBaHWE onpeaeneHHbIX AEeNCTBUIA NO
OTHOLLEHUIO K rpynne, 0603Ha4YeHHOM NO3UTUBHO
NN HEraTUBHO;

4. nONONHUTENbHbIE MOTUBUPOBKM AAHHbIX AEN-
cTBUIA%.

HapaleHuAM Bcex GopMasibHbIX TpeboBaHMI Kak K
KBanndUKaLMM IKCNepTa, Tak U K Ka4ecTBy sKcnepT-
HOro NPoAyKTa.

19 BapaHoB A.H. JIMHrBUCTUYECKAsA IKCNEPTMU3A TEKCTa:
TeopuAa U npakTuka. M.: ®/IMHTA, Hayka, 2007.

20 BapaHoB A.H. JIMHrBUCTMYECKAN IKCNEPTM3a TeKCTa...
C. 452. B gpyrou cTaTbe A y:Ke obpalwian BHUMaHue
Ha TO, 4TO NogobHaA cxema He ABNAETCA UCKAHYM-
TENbHO SIMHIBUCTUYECKON. B coumonormm sto Hasbl-
BAETCA «MNONAAPU30BAHHON pPenpes3eHTaTUBHOCTbION
M MMEHHO Ha 3TOM NOCTPOEHa MeToAMKa uccneno-
BaHWA TEKCTOB A3blKa BpaxAbl, NpeanoXeHHasa rpyn-
nov coTpyaHukoB EBponenckoro yHuBepcuTeTa B
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MNocnepgoBatenb AHaTonna bapaHoBa npodec-
cop Mwuxann TopbaHeBCKMIA M ero WKona yxe BO
BTOpoM nonoBuHe 2000-x rogoB oOpraHM3oBaNu
MNbANIO  NMHIBUCTOB-3KCNEPTOB NO  CcyAebHbIm
cnopam (IN34UC), KoTopas YacTo No 3aKasy Npaso-
OXpaHUTE/IbHbIX OPraHoB NPOBOAMUT U 3KCNEepPTU3bI
no Aenam, CBA3aHHbIM C pas)KUraHnem posHu. Ux
OPUIMHaNbHBIM NOAXOA0M CTan GaKTUYECKUIN OTKaA3
OT pa3paboTKm cneunanbHbIX NOAXOA0B K aHANN3Y
TeKCToB. Mabanen HbIN0 NPUHATO NONOKEHUE, CO-
rIaCHO KOTOPOMY A/1A aAeKBAaTHOIo aHaAM3a TeKcTa
HMKaAKOro cneumanbHOro 3HaHMA MU METOAUKU He
TpebyeTtcs, a TpebyeTca nnwb npodeccmoHanbHasna
KBanMdUKaLMA NNHIBUCTA, AOCTATOYHAA ANA pac-
NO3HaHMA «3KCTpPEeMM3Mma B TeKcTe». BKpaTue aToT
nogxog 6bln onucaH B peKoOMeHAAUMAX ANA IKC-
nepToB WU CyAen, KOTOPble CTA/ZIKMBAOTCA C AeNaMu
«3KCTPEMUCTCKOM HanpaBaeHHocTu». M. lopba-
HEBCKUN npepnaraet UCMNONb30BaTb JIEKCUYECKUI
M CEMAHTUYECKUI aHanM3 ANA YCTaHOBAEHMUA Ha-
INYNA B TEKCTE JIEKCEM U NPEASIONKEHNN, KOTOpbIe
CBA3aHbl CO 3HAYEHUAMM B PYCCKOM A3blKe Ntobou
9KCTPEMMUCTCKON AEATENIbHOCTU M UX Bapuauui, a
TaKXe CeMaHTUKO-CTU/INCTUYECKOrO U JIMHIBO-CTU-
JINCTUYECKOrO aHanu3a ana Toro, 4Tobbl BbIABUTL
OLLeHOYHbIEe CY)KAEeHWA, 0OHapyKUTb IKCTPEMUCT-
CKMe neKcemMbl U onpeaennTb MoAaNbHOCTb TEKCTa
N OLUEHOK (NO3UTUBHbIX MAM HeraTusHbIX)?. Mo cy-
LLLeCTBY, TaKaA MeToAMKaA cTasa NPMMepoOM UHKOP-
nopaunn A0CTaTOMHO Pa3MbITbIX OnNpeaeneHum
9KCTPEMM3MA, AAHHbIX B YKa3aHHOM denepasibHoOM
3akoHe Ne 114 B mMeToa0/10Tn0 ANHIBUCTUYECKOTO
aHa/an3a, YTo, HA HaLl B3rNAL4, He MOT/I0 He npuBe-
CTM K BbICOKOW A0/ie HeONpeaeNeHHOCTU B UHTep-
npetaumn matepuanos y4acTHUKamu Mmabanu.

Cnbupckuin uccnegosatenb K.U. bpuHes npea-
JNIOXKUAN CXeMy aHa/In3a SKCTPEeMUCTCKUX NPU3bIBOB,
NpeasioXMB BblAENUTb HeonpeaeseHHble npu-
3bIBbl, He coepKallme yKasaHue Ha OOCTUXKeHue

CN6, BkNtOYAA M aBTOpa AAHHOM CTATbMU , U3[AHHAA
B 2003 roay. Cm.: ly6poBckuit A.B. TeKcTbl cneuu-
a/IbHOM NParmaTuUKK (TPONAUHT M NAapoAns) KaK uc-
cnepoBaTenbCcKas npobaema // HenprMKOCHOBEHHBIM
3anac, 2014, Ne 96. URL: http://www.nlobooks.ru/
node/5332#sthash.6qGbyQqgl.dpuf.

21 TanawuHa E.W. JIMHrBUCTUKA VS 3KCTpemm3ma. B no-
MOLLb CYAbAM, CiefoBaTensm, skcneptam. M.: FOpu-
aunyecknin mup, 2006. C. 53.
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KOHKPETHbIX Luenen. B uenom noBTopmB TMNONOTUIO
A. bapaHoBa, aBTOp NpPeasioKua, NO CyTWU, KBaAK-
dMuMpOBaTb UCKNIOUYUTENBHO «peyeBoe Mnosese-
HUE» roBOPALLErO, YTO CUbHO OT/INMYAET €ro Noa-
X0Z, OT @aHANIOTUYHbIX NOAXOA0B APYrMX aBTOPOB>.

OAHUM U3 nocnegHUX NoAXoA0B, onybnKoBaH-
HbIX U NPeANOXKEHHbIX A1A paboTbl C MaTepranamu
NPeAnoNIoKUTENIbHO KIKCTPEMMUCTCKOM HanpaBaeH-
HOCTW», cTana paboTa Cepres KysHeuoBa u Cepres
OneHHMKOBA*, HOBM3HA KOTOPOW, NO MHEHWUIO aB-
TOPOB, COCTOUT B TOM, YTO B HEM BblAENEHA U y4TeHa
rnasHas cneumduKa IKCTPEMUCTCKUX Aen — npona-
raHAMCTCKAA MAM arMTauMOHHAA HanpaBNeHHOCTb
NPOTMBONPABHbIX AENCTBUI. ABTOPbI Npeasiaratot
PAL HOBbIX TEPMUHOB, CPeAM KOTOPbIX — KOHGAUK-
TOFEHHbIN TEKCT (YTO O3HAYaEeT, YTO TeKcT, 0603Ha-
YeHHbIK TakMm obpasom, BbIBOAUTCA M3-nog 06-
BMHEHUA B 3KCTpeMn3me). Tem He MeHee, aBTOPbI
yBEepEeHbI, YTO NX METOZ HanpasaeH Ha NOHMMAHKe
ocobeHHOCTEN HOPMATUBHbIX TpeboBaHWI 3aKOHa,
KoTopble B abcTpaKTHOM npaBoBoi ¢dopme 3anpe-
LLAIOT BbICKa3blBAHWUA C onpeaeneHHbIMU NOHATUI-
HO-PUTOPUYECKMMM NPU3HAKAMM BO3LENCTBMA Ha
ayantopuio®,

CX0¥KUM e 0bpa3om OTBEYAIOT Ha 3TOT BOMPOC
W apyrve uccnefosatenn, Hanpumep, aBTopbl NOA-
X04a, co3aaHHoro Poccuiickum  peaepanbHbIM
ueHTpom cyaebHoin akcnepTusbl. 10 MX MHEHMUIO,
3KCMNEepT-IMHIBUCT OO0/KEH «BNAAETb MeToAamu
CEMAHTUYECKOro OMUCAHMA 3HAYEHUIN A3bIKOBbLIX
eANHUL, U NPUEMAMM SKCITMKALLUWU UMAAULUMHO™
BbIPA*KEHHbIX 3HAYEHNN»%,

22 bpuHes K.U. CynebHaa AUHIBUCTUYECKAA SKCNepTU-
3a CMOPHbIX PeYeBblX NPOU3BEAEHUN, COAEPHKALLNX
NpW3HaKK akcTpemmsma // UNsBectus Bonrorpasacko-
ro rocygapCcTBEHHOrO NeaarorMyeckoro yHMBepcure-
Ta, 2009, Ne 7, npum. 1 Ha c. 36.

2 KysHeuos C.A., OneHHukos C.M. SKcnepTHble uccne-
[0BaHUA NO Aenam o Npu3HaHUM MHGOPMALMOHHbIX
MaTepuanoB SKCTPEMUCTCKUMU: TeopeTuyeckmne oc-
HOBaHMA M meToamyeckoe pykosoactso. M.: U3ga.
Jom B. Ema, 2014.

24 Tam xe. C. 47.

% Kypcus mon — . 4.

% 0.B. KykywkuHa, HO.A. CadoHosa, T.H. Cekepax.
MeToauKka nposegeHua cyaebHON NCUXONOrO-/IUHI-
BMCTUYECKON 3KCMepTM3bl MaTepuanos Mo Aenam,
CBA3AHHbLIM C NPOTMBOAEMCTBMEM 3SKCTPEMU3MY M
Teppopusmy. M., 2014, c.17.
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MoaobHbIM e 0bpaszom B 04HOMN U3 NOCNeHNX
paboT, 0606LWaloLWMX ONbIT NPOBEAEHMA IKCNEPTU3
N UX METOAO0N0TMYECKMX OCHOBaHWUI, M. MoaKaTu-
JIMHA TaKKe YKa3bIBaeT Ha TO, YTO, MOCKOJIbKY «Mpu
nccnesoBaHUM TEKCTA HA NpegMeT HaMumA B HEM
NPW3HAKOB 3KCTPEMM3IMaA NpuxoanTcs paboTtaTb Co
CNOBAMMU... HEOHXOAMMOM YaCTbio NPU NPOBEAEHUN
9KCNEePTU3 ABNAETCA NCNONb30BaHWeE 3HaHUI duno-
Nnornn...»%.

Mpwu 3TOM, NOCKO/IbKY peyb UAET, NPEXKAE BCEFO,
O MpPM13bIBAaX KaK O JIMHIBUCTMYECKON Popme, C Ko-
TOPOW Yallle BCEro CBA3aHbl BCAKOIO pPoAa «3KCTpe-
MWCTCKME TEKCTbI», TO UMEHHO NPWU3biBaM NOCBSA-
LWeHbl MHOrMe paboTbl, CBA3AHHbIE C IKCMEPTHOWM
AeATEeNbHOCTbIO. TaK, KAacCUYecKoW ABaseTca pa-
60T1a A. bapaHoBa, B KOTOPOI yKa3bIBAETCA, YTO «...
NCYMCINTL BCE BO3MOXKHOCTM Nepeaayun nponosu-
LUMOHA/NIbHOW CEMaHTUKU NpPU3bIBOB, CBA3AHHbIX
C BO3OYXAEHMEM PacoBOM, HAUMOHANbHOMW U pe-
JIUTUO3HOM PO3HMU, ...HE NPEACTaBNAETCA BO3MOXK-
HbIM»?8,

Takum o6pasom, 6ONbLIMHCTBO ABTOPOB Me-
TOANYECKMX PEKOMEHOAUNN CXOAATCA B TOM,
YTO «TONbKO JIMHFBUCTbI BAALEIOT HAy4yHO 060-
CHOBAHHbIMX NPUEMAMM BbIABAEHUA UCTUHHbIX
CMbIC/IOB TEKCTAa W 3aMbICN0B  KOHQAMKTYHOLWMX
CTOPOH, OOHapyXeHMa “noaBOAHbLIX TevyeHwuin”,
MaHUNYyNATUBHbBIX NPUEMOB, ynoTpebnsembix CTo-
POHAaMM KOHOAMKTa»®. [pyrMmu CNOBaMM, NUHT-
BMCTbl NPeACTaBAAT A0 TaK, YTO 3HaHME OcCo-
6eHHocTel YHKUMOHUMPOBAHMA f3blka OaeT UM
BO3MOHOCTb 3KCK/IIO3MBHOIO NOHMMaHMUA TEKCTA,
KOTOPOro /NMLWEHbl NPeacTaBUTENN APYrUX Fyma-
HUTAPHbIX U COLMANbHbIX AUCUMNANH. Bonee Toro,
TaKOro poaa sKCnepTHOe 3HAaHWE HOCUT OOBEKTUB-
HblA XapaKTep, COOTBETCTBYHOWMA TpeboBaHMAM,
npeabABAsemMbIM K cyaebHbIM 3Kkcneptrusam. M.J1.
MoAKaTUAMHA, B YAaCTHOCTM, HACTaMBAET: «...KaXKy-
LLAACA NPOCTOTA OLEHKM NPeNONOKUTENBHO 3KC-
TPEMUCTCKMX TEKCTOB WU MPUHATUE pelleHun 6e3
MCNONb30BaHMA Pe3y/NbTaTOB NPUMEHEHUA CNeLm-

27 MoakatunmHa M.J1. CyaebHan NMHIBUCTUYECKAN IKC-
nepTr3a SKCTPEMUCTCKMX maTepmanos... C. 75-76.

28 BapaHoB A.H. JIMHrBUCTMYECKAA IKCNEepTM3a TEKCTa...
C. 463.

2 Kapa-Myp3sa E.C. JIuHrBUCTUYECKaA 3KCNepTU3a Kak
npoueaypa NoAUTUYECKON NNMHIBUCTUKK // MonuTu-
yecKaa IMHrenctmka, 2009, Ne 7, c. 49.
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MPABA YE/TOBEKA M YTONOBHOE NPABOCYAUE

aNbHbIX 3HAHWIA BNeYeT NPUHATUE NOopoi Heobo-
CHOBAHHbIX CyAe6HbIX peLeHnin»*°,

OfHaKo npeacTaBAAeTcA, YTO WMCMNONAb30BaHUE
cneumanbHbIX NO3HAHMI BOBCE HE CTPAXYeT OT Npu-
HATUA TAKUX PeLLUEHNN.

Mpwn 3TOM Henb3A CKasaTb, YTO aBTOPbI pac-
CMaTpMBaeMbIX NOAXOAOB HE BUAAT C/OMKHOCTEMN
M NPOTUBOPEYMIA B MCMOb30OBAHUU JIMHIBUCTU-
4yecKoro 3HaHuA B cyaebHoOW 3sKcnepTuse no Ae-
Nam, CBA3AHHbIM C pPas)KMraHWMem po3Hu. MHorue
aBTOpPbl CXOAATCA B OLLEHKE OCHOBHbIX OLWMOOK U
npobnem, CBA3aHHbIX C Ha3HA4YeHWEM M MpoBe-
AEHVMEM 3KCNepTu3bl, CPEeAN KOTOPbIX: HEBEPHbIN
BbIOOpP 3KCMepTOB, HEBEPHAA MOCTAaHOBKA BOMpPO-
COB, HEKOPPEKTHOe pacnpeaeneHne 06A3aHHO-
CTen Mexay aKkcnepTamu U npobnema BbIXxoAa 3a
npeaenbl KOMNETEHUMM 3SKCNepTa, W, HaAKOHeL,
OTCYTCTBME WAN CNAabOCTb HAy4YHOrO MHCTPYMEH-
Tapus M NOAMEHA ero «obLWMMN PaCcCyKAEHUAMMU
N cybbEeKTUBHbIMK oueHKamu»®l. [pyrne asTopbI
[06aBnAloT cloga Npobaemy HE3aBUCMMOCTU IKC-
nepToB, NPo6aeMY KPUTUKWU BAACTU, MOHUMAEMOW
KaK 3KCTPEeMM3M, pPacUMPEHHOE WCMO/b30BaHMe
TEPMMHA «COLMabHblE Tpynnbi»2, Tem He meHee,
KaK NpeacTaBAAeTCcA, peyb UAET, NPEXKAE BCErO, He
0 MPOLLECCYaNbHbIX NN TEXHUYECKMX OLWIMOKaX, a 0
rnob6anbHOM MPOTUBOPEYUM MEXKAY MHTepnpeTa-
TUBHOW NPUPOAON TYMAaHUTApPHOTO 3HaHUA U Tpe-

% NopgkatuamHa M.J1. YK. cou., c. 111.

31 NopgKatuamHa M.J. YK. couy, c. 111 n ganee; cm. Tak-
e PaTtMHoBa H.A. TunuuHble oWKBKK, coBepluae-
Mble NPU NPOU3BOACTBE CYAebHO-NCUXONOrMYECKUX
3KCMEepTU3 MaTepuanoB 3KCTPEMUCTCKOW Hamnpas-
NneHHoctn// KouyeHoBckue uyTeHus, 2012 r. http://
psyjournals.ru/kochteniyal/issue/55236.shtml;

32 CypebHo-ncuxonornyeckasa aKcneptusa.  [cuxo-
NOrO-/IMHTBUCTMYECKAA  3KCNepTu3a maTepuasnos
3KCTPEMMUCTCKON HanpaBieHHOCTU: y4ebHo-meTo-
andeckoe nocobue (IneKkTpoHHbIM pecypc). CocT.
N.3. NMopbepeskuHa, E.HO. ®PepopeHKo. KpacHospcK:
Cnbupckuii  depgepanbHbii  yHUBepcuTeT, 2012,
URL: http://ipps2.sfu-kras.ru/sites/ipps.institute.
sfu-kras.ru/files/publications/sudeb_psih_eksper_
psih-lingvistich_ekspertiza_material_ekstrem_
napravlennosti.pdf; CasuHoB J1.B., [lOpO*KMHCKas
E.A., Curapes A.B. dKkcnepTusa cnopHbix MHGOpMa-
LUMOHHbIX (3KCTPEMMUCTCKMX) MaTepuasnoB: METoAo-
Nornyeckune v npasosble Npobnemsbl // KpumuHono-
rMyeckuii xypHan Bryarn, Ne 2(32), c.209-222.

2015 * 3-4(8)

60BaHMEM K «OOBEKTUBHOCTU» U «NPABAUBOCTUY
JIMHIBUCTUYECKOM IKCNEepPTU3bl.

Cnepyet OTMETUTb, YTO HEKOTOPbIE POCCUMNCKME
NMHIBUCTBI (Hanpumep, M. KpoHrays) ckenTuyecku
OLeHNBaeT BO3MOXKHOCTM M NepCneKTMUBbl y4acTma
JINHTBUCTOB B AHTU3KCTPEMMUCTCKMUX MNpoLeccax.
OTKAnKaacb Ha ckaHgan 2009 roga € BbiIHECEHUEM
npeaynpexaeHuns rasete «Begomoctn», oH nucan:
«/luH28UCMUYeCcKasa aKcnepmu3a, c8A3aHHAA ¢ Oe-
Aamu no 06B8UHEHUIO 8 IKCMpPEMU3ME, 80 MHO20M
ckomnpomemuposana cebsa. .. CoBepweHHO ouye-
BWAHO, YTO €CU BbICKa3blBaHME pa3XKuraeT n npum-
3blBaeT, TO OHO MPU3bIBAeT U pasKuUraeT Macchbl.
To ecTb maccbl cNocobHbl pa3obpaTbes B 3TOM 6e3
nomoLm AnHremcTa»>3, Mpoaonkasa CKeNTUYECKYIO
AVHUIO, HavaTyo M. KpoHraysom, A.A. CMUpPHOB B
CBOEN MPOCTPaHHOM cTaTbe «3aMeTKM O JINHIBU-
CTUYECKOM 3KCMepTM3Ee» OTMEYas, YTO «HEACHOCTb
U MNPOTUBOPEUYMBOCTb 3aKOHOAATENbCTBA MNPUBO-
AWT K TOMY, YTO «AN5 KBaNUPUKaLUM OEAHUA KaK
9KCTPEMMUCTCKOrO Cyay HeAoCTaTOYHO 34paBoro
cMbicna** 1 o6Lero 3HaHuA....»*°. B pe3synbraTe, OT-
MeYaeT aBTop, HaNMLO «abcypa aKCNepToKpaTUmY,
KOrga peyvb MAeT O TOM, YTO PaKTUYECKU TO/bKO
cneumanuct onpegennet, cOBeplwna npectynie-
HMe nogo3peBaembliit Uan HeT. M.J1. MogKaTnaunHa
BO3paXKaeT «IKCMNepT MHIBUCT HE MOXKET AMarHo-
CTUPOBATb MNPOTUBOMPABHbLIA XapaKTep peyesBou
0eATeNbHOCTU, MOCKO/bKY 3TO OTHOCUTCA K UCKAIO-
YUTeNIbHOW KOMMETEHLMM NpaBonpUMeHUTENa»>,
Toraa Bo3HMKaeT BONPOC, YTO e UMEeHHO onpeje-
NAeT aKcnepT?

3 KpoHrays M. AHTUTEPpPOPUCTUYECKAA JIMHIBU-
ctMka // ®opbc, 17.11.2010. URL: http://www.
forbes.ru/ekonomika-column/lyudi/59833-
antiterroristicheskaya-lingvistika.

3 Cama no cebe BO3MOXKHOCTb TaKOro pPa3BUTUA CObbI-
TUI BO3MYyLL@eT aKkcnepToB. Tak, M.J1. MogkaTuanHa
OoTMeYaeT, YTo «[H]a NpaKTUKe OTMeYeH npeueaeHT,
Korga cys oTKasan B NPUOBLLEHUMN K Aeny 3aKntove-
HUA CneumanncTa, MOTUBMPYSA 3TO TeM, YTO Cyabu
CaMu BNagelT PYyCcCKUM A3bikom» (MogKaTunuHa
M.J. YK. cou., ¢.109).

3 CmupHOB A.A. 3aMeTKU 0 INHIBUCTUYECKON 3KCNep-
Tn3e 2 (3KCTpemmusm u yTpaTa UCKpeHHocTH) // Tek-
ctonorua.py. URL: http://www.textology.ru/article.
aspx?ald=229.

3% MNopkatnamHa M.J1. YK.cou., c. 90.
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OTaenbHbIM HanpaB/ieHMEM B U3YYEHUU U aHa-
NIM3e «A3blka BpaXAbl» CTajsa LWKoONa Ccoumoryma-
HUTapHOM 3KcnepTusbl HMKonasa MpeHKo, Tparmye-
CKasA rmbenb KoToporo B 2004 rogy npnocTaHoOBMAA
pa3suTMe 3Toro noaxopa®. B pamkax HebonbLiol
H6powtopbl [MPEHKO BbICKA3an MbIC/b, YTO aHANU-
3MpOBaTb B LLEIOM HAZ0 He CTONbKO GOPMasIbHYIO
CTOPOHY BOMPOCA, M/10H 8bIPAX(EHUA ONpeaeneH-
HOro TeKcTa (To ecTb, COOCTBEHHO, TO, YeM 3aHMU-
MaeTCA JINHIBUCTUKA), @ M/10H €20 COOepH(aHUs,
TO eCTb HEKOTOPYIO MUPOBO33PEHYECKYIO MOAEND,
BblAeNIeHNe KOTOPOM M ABNAETCA CYTblO aHa/iu3a:
«COBCTBEHHO CMbICNI0BAsA HANPaB/NEHHOCTb [TeK-
cTa] byaeT 3aKkN04aTbCA B NEPBYO ovepeb B Npo-
naraHae sto mogenn»3®. OCHOBHbIM B onpeaene-
HMUM coLMaibHOM ONACHOCTU TaKoro poaa AeNCTBMM
npeanaranocb CYNTATb CMbIC/IOBYHO HamnpaB/ieH-
HOCTb TEKCTOB. JTa WKOANA Obl1a NPUHATA B LUTbIKK
BCEMW BbllWeNepeyncaieHHbIMMU aBTOPAMU-IUHIBU-
CTaMM 1 NCUXONOTaMM, KOTOPbIE YKa3blBa/IM HA He-
AOCTATOYHYIO onpeaeneHHOCTb NPopaboTaHHOCTb
MeToan4eckom 6asbl COLMOryMaHUTAPHOrIO muccne-
[0BaHMA,

OcObBHAKOM CTOAT aBTOPbI, NOAXOA, KOTOPbIX Ur-
HOPUPYET MHTEPTEKCTya/lbHYl0 pPeanbHOCTb, npe-
/e BCEro BO3MOMXKHOCTb MPOHWUU, XyA0KEeCTBEHHOM
NPOBOKaLMKN, PENUrMo3HOro mHoroobpasua uau
NPOCTO KPUTUKMK. XOpOWMM MPUMEPOM ABNAETCA
Nropb MOHKMH, KOTOpPbIN B cBOEM y4ebHOM Moco-
61M No aKcTpemmamy obpalaeTca Kak K npumepy
9KCTPEMMUCTCKOTO TEKCTa K TEPMMUHY «MNEeCKOTpax»
(sandfucker) »3 MynbTUNAMKALMOHHOIO cepuana
«lOXKHbIN MapK» WAN K CBALWEHHbIM KPULIHAWUT-
cKMM Tekctam?®, Mo cytu, WU. MoHKKH npoaonxkaet

37 BuHHMKOB A.A., TupeHko H.M., KopwyHoBa O.H.,
NeyxuH A.B., Ceposa E.b. Metogmka paccnegosa-
HWA NPeCTYNAEeHWN, COBEPLUIAEMbIX Ha NoYBe Hauu-
OHa/IbHOW W PAcoBOM BpaKAbl M HeHaBucTU / Nop,
06w, pea. O.H. KopwyHosolii. CN6., 2002.

% Tam xe. C. 89.

3 PatuHoB A.P., Kpo3 M.B., PaTnHoBa H.A. OTBeTCcTBEH-
HOCTb 3@ pasKuraHuve Bpaxabl U HeHaBWUCTWU. MNcu-
XO/I0r0- MPABOBAA XapaKTepucTuka. M.: KOpAUTUH-
dopm, 2006.

4 ToHKMH W.B. Mpobnembl rocygapCTBeHHOW MOAU-
TUKM B chepe NPOTUBOAENCTBUA SKCTPEMMUCTCKOM
AeATenbHocTu. YuebHoe nocobue. M.: UHCTUTYT ro-
CyAapCTBEHHO-KOH(ECCMOHANbHbIX OTHOWEHUA WU
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JNIOTUKY, B COOTBETCTBMU C KOTOpOK Ntoboe coob-
LEeHNe «HeraTMBa», UCNONb30BaHNE «HEraTUBHbIX
NIeKCEM» B OTHOLIEHMM TOW UM MHOM Tpynnbl AB-
NAeTcA NPU3HAKOM 3KCTpemMmnama. Mpogonikasn, no
CYTH, 3Ty K€ UCCNen0BaTENbCKYIO SIOTUKY, aBTOpbI
ApYyroro nocobus yTBep:KAalT, 4YTOo 06BUHEHUE
naptumn «EamHas Poccua» B dalinmsme u ectb «mc-
TUHHbIM NPU3HAK IKCTPEMM3IMa*L.

Takum 0bpasom, MOXKHO pPe3tOMUPOBaTb, YTO B
paccMaTpMBaeMbIX NOAXOAAX CYyLLECTBYHOT MHOrO-
YMCNEHHble HeAOCTaTKM, IMaBHbIM M3 KOTOPbIX, Ha
Hal B3rNA4, ABAAETCA HEBO3MOMXKHOCTb JIMHIBUCTOB
WMHTEPNPETUPOBATL TEKCTbl MMEHHO TOW Nparma-
TUKM, KOTOPAA Yalle BCero CTaHOBUTCA NPeaMETOM
pPaccMOTPEHMA B CyAaAX, @ UMEHHO, MONUTUYECKUE U
XYA0XKECTBEHHbIE TEKCTbI*,

2. TeKcTbl cneyManbHOU NPArmaTMKm B cyaebHo-
JNIMHIBUCTUYECKOM 3KCnepTuse

OAHO 13 NepBbIX METOANYECKUX PEKOMEHAALLMIA
No 3KcnepTHOW paboTe NMHIBMCTA B AeNax MO 3KC-
TPEeMMU3MY COAEPIKAN0 NPUMEpP TaKOro poaa KC-
nepTM3bl, 3 UMEHHO, NPUMEpP SKCNEPTU3bI MO Aeny

npasa, 2011.

4 3eneHuHa 0.B., CycnhoHos M.E. MeToauKa BbiABne-
HMA NPU3HAKOB 3KCTpemm3ma. MpoueccyanbHble UC-
cnefoBaHus (aKcnepTmsbl) aygmo-, BUAEO - M Neyart-
HbIX maTepunanoB. HayyHo-npaKkTuyeckoe nocobue.
ExkaTepuH6bypr, 2009. 3T1 Ke aBTOPbI YTBEPKAAIOT, B
YyacTHOCTU, YTO «[c]neuunanbHbIM NPUEMOM [penmnru-
03HOM nponaraHAabl] ABNASETCA TaKKe co3HaTesNbHoe
W LLeNleHanpaBAeHHOe NOCAraTeNbCTBO Ha PeNnUrnos-
Hble N HalMOHaNbHbIE CBATbIHUY.

42" Tlpwn 3TOM Ba*KHO 06PaTUTb BHMUMAHME Ha TO, YTO IKC-
nepT He OO/KEH 0TBeYaTb Ha NPaBOBble BONPOCHI, A
TaK»Ke NoAMeHATb coboi cyabto B peleHnn Bonpoca
O CoAeprKaHUM TeKCTa U ero NpaBoBOMN KBanubuKa-
uMu. B topugmyeckon nutepaType 3To Noay4nno ob-
pa3Hoe Ha3BaHWe «HayYHbIN Cyaba»; peyb UAET O CU-
Tyaumsx, Koraa aKkcnepT NonpocTy NoamMeHseT coboi
CYAbto M GAKTUYECKU BbIHOCUT peLleHne no geny, no
KOTOPOMY BbICTYMAeT KaK HOCUTENb CneuManbHbIX
nosHaHua. Cm., Hanpumep: CenunHa E. Mpoueccyanb-
HOe NonoXKeHue ceeayLmx nuL // Poccuiickas roctu-
uma, 2002, Ne 9; Kygpasuesa A., /liuswuy, 0. [JoKa-
3aTe/IbCTBEHHOE 3HAaYEeHMeE «MPaABOBbIX» KCNEpPTU3 B
yronosHom npouecce // Poccuiickas toctuums, 2003,
Ne 1.
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06 UHTepBbio Manunku AHaapbuesolt *3, B KOTOpOIA
asTop (E. ManawwHa) aenaeT BbIBOA, O HECOMHEH-
HOM MPUHAANEKHOCTU AAHHOrNO TEKCTa K 3KcTpe-
MUCTCKMM Ha OCHOBAHWM aHanM3a No NpeasiorKeH-
HOW eto meToauKe. MOXHO TONbKO COFNAcUTLCA C
MHeHnem A.A. CMMpPHOBA, KOTOPbIA OTMETUA, YTO
«C TOYKM 3PEHMA JSIMHFBUCTMYECKOM NparmaTuKu
3TOT BbIBOA, He cocToATeneH»*, lobaBmMm, 4To U C
TOYUKM 3PEHUNA 34paBOM0 CMbIC/1A TOXKe: PaKTUYECKH,
aBTOPbl 3KCMEpPTM3bl NPEeAsoNUIN BbiCKa3blBaHMA
BAOBbI cenapaTucta AHaapbueBa cuMTaTh 3KCTpe-
MUCTCKMMMW UCKNHOYUTENBHO NOTOMY, YTO, Nepeaa-
BasA CBOK KapTWUHY mMMpa, OHa NPOTUBOMNOCTaBAAET
rpynnbl «Mbi» (Kyaa npuymncnnet ceba, Macxagosa,
BacaeBa KaK npeacTaBuTeNnen Ye4eHCKoro Hapoaa)
M rpynny «oHu», «obobueHHbIn obpa3 Poccum,
KOTOpPbI OLEeHMBAETCA HeraTMBHO». YunTbiBaA no-
NINTUYECKUI KOHTEKCT NPOTMBOCTOSIHUA MeEXAay
YeyeHCKMMM cenapaTUcTamm u penepanbHo Bna-
CTbto, 6bINO Obl BECbMa CTPAHHO OXMAATb MHOM
KapTUHbI MMpa OT BAOBbI YOUTOro cneumanbHbIMU
POCCUMCKMMM areHTamm ngepa cenapaTucTos.

Taknm 0b6pasom, yrKe B NEPBOM *Ke UCNO/1b30Ba-
HUK meToamKa IM19AMC noKasana cBOKO HEYYBCTBU-
TEeNbHOCTb K MparmaTM4yecknm 3agadam TEKCTa; Mo
CYTH, K NI0BOMY TEKCTY — NOAUTUYECKOMY, PENUTN-
03HOMY, U JaXKe Xy[OoXeCTBEeHHO *°, yTo npuBeno
K MHOFOYMC/IEHHDbIM, KaK KaxkeTcs, 3noynotpebne-
HMEM METOAMKOM ANA aHanM3a TEKCTOB Pa3HOo-
6pa3HoOM TeEMATUKK, NpeXxae BCero, NoANTUYECKOIA.
Bbiwe y»Ke npuBogMaca NPUMepP 3KCNepTU3bl TEK-
cTa «Caman KOHCTPYKTMBHAA NapTuA»: NOAUTUYe-
CKuii namoneT paccmaTpmBanca nccaenoBaTenamm
KaK NPsSMOMN MPU3bIB K NOAUTUYECKOMY HACUAUIO,
YTO U MNOBNEKO €ro NPU3HaHME KIKCTPEMUCTCKUM
TEKCTOMY.

Kak npeacrtaBndaetcs, B Lenom BoobLe HM ogHa
pacCMOTpEeHHanA Bblle MeToaMKa (aKTUYECKM He

% TanawwuHa E.W. JINHrBUCTUKA VS IKCTpemnama...Mpu-
noxeHwue 1.

4 CmupHoB A.A. VK. cou.

4 Cm. B CBA3U C 3TUM NPUMEP MCNOb30BAHMA METOAM-
KW IMHIBUCTUYECKOrO aHaNM3a A4 unTaTbl U3 Bunba-
ma Lllekcnmpa: fones H.[. «BocctaTb, BOOPYXUTbLCS,
nobeantb..» B. Lekcnup u akcTpemunsm // Cnbupckas
accoumauma nuHremcTos-akcneptos. URL: http://
siberia-expert.com/index/vosstat_vooruzhitsja_
pobedit_shekspir_i_ehkstremizm/0-44.
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OroBapuBaeT UCKAOYEHUN, TO eCTb, He yYnTbiBaeT
nparmaTUKy TEKCTa, CYMTaAA, KaK BEpPHO yKasbiBaeT
A.A. CMMPHOB, NO YMO/I4AHUIO AOKa3aHHbIM (aKT
UX KMCTUHHOCTUY», TO €CTb, COBNAAEHMA CKa3aHHOIo
N MHTEHUMW. B cBA3K C 3TUM, AEUCTBUTENBHO, JItO-
60N TEKCT — PENNTMO3HDBIN UAN XYAOKECTBEHHbIMN,
NoONUTUYECKUIA NamdneT MAM NOAUTUYECKasa na-
poamMAa — CTAaHOBMUTCA He NPOCTO nNpeameTom pac-
CMOTPEHUA, HO M OCYXKAAETCA 32 «IKCTPEMUIMDY.
Ocobo B CBA3KU C 3TUM BbIAENAOTCA NPUMEpPHI UC-
NONb30BaHMA MCUXONOMMYECKUX METOAMK ONA Bbl-
ABNEHUA KMHTEHLUMI» B PACCMATPMBAEMOM TEKCTE.
Tak, TekcT 3. J/InmoHoBa «[lporpamma HeHacwub-
CTBEHHOrO rPa*KAaHCKOro CONPOTUB/IEHWUA B NOMN-
LEencKoMm rocygapcree» ob6bABNAETCA IKCTPEMMUCT-
CKOM Ha OCHOBAHMW, HaNpUmep, «4eCTPYKTUBHbIX»
TpeboBaHMN... “He 3aMO/IHATL HA/NOroBble AeKna-
pauun”»*. TIoMMMO NPOCTOr0 COMHEHWA B TOM,
YTO MCUXONOIMA UMEET XOTb KaKoe-TO OTHOLleHue
K A4aHHOMY aHanu3y, NOKasaTe/IbHO, YTO 3TOT TEKCT
HaNPAMYIO TOBOPUT O HEHaCUIUKU, CNefoBaHUK
MUWPHOMY rpa*kKAaHCKOMY NPOTeCTy, U XoTA bbl no-
3TOMY AO0/MKEH OblTb UCKAKOYEH M3 MOAO3PEHUN B
3KCTpemm3me, KOTOpbIM, O4EeBMAHO, Npeanonaraet
NPU3bIBbl K HEIETUTUMHOMY HACUMIO.

Ocoboe 3aTpyaHeEHWe BO3HMKAET M TOraa, Koraa
peyb MaeT O Xy[oKeCcTBEHHOM Tekcte. B pew-
CTBUTE/NIbHOCTM, UCCNeaoBaTe/IM He CTaBAT No4,
COMHEHMEe camy BO3MOXHOCTb aHanAu3a Xyao-
YKECTBEHHOro TeKCTa Ha npeameT 3KCTPemMM3Ma;
noApasymeBaeTcA, UTO TaKOBble 3KCTPEMUCTCKUE
XY[0¥KeCTBEHHblE NMPOU3BEAEHUA CyluecTByOT. B
KauecTBe Kypbes3a, HO BMNOJIHE COAEprKaTeNbHOro,
MOXHO PacCMOTpeTb aHa/in3 uMTaTbl U3 NpousBe-
AeHua B. Wekcnupa, nposeaeHHbIn H. fonesbim*,

4 BakuHa A.B., Maxosa W.10. K Bonpocy o ncuxonoru-
YECKUX KPUTEPUAX IKCNEPTHOM OLEHKM SKCTPEMMUCT-
CKOM HanpaBAeHHOCTU TeKcTa // Hayka n mup, 2014,
T. 3, Ne2(6), c. 178—183.

47 Cm., Hanpumep, MNMnoTHUKoBa A.M. JIMHrBMUCTUYECKaA
3KCNepTM3a Xy[O0XKECTBEHHOrO TeKCTa Mo Aenam o
NPoOTUBOAENCTBMM SKCTpemusmy // Teopua n npak-
TUKa cygebHoi akcnepTmsbl, 2014, Ne4 (36), c. 18-23.

4 Tones H.[A. «BoccTaTb, BOOPYXUTbCA, NobeaAnuTb..»
B. Lekcnup u akcTpemusm // Cnbupckas accouu-
auma nuHremcros-akcneptos. URL: http://siberia-
expert.com/index/vosstat_vooruzhitsja_pobedit_
shekspir_i_ehkstremizm/0-44.
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MoKasaTenbHO, YTO 3KCNEpPT He OTKa3blBaeTcsa OT
aHanu3a yuTaTbl M3 «famneTa» UCKAYUTENBHO HA
TOM OCHOBAHWM, YTO 3TO TEKCT XYAOXKECTBEHHbIN U
NO3TOMY He NOAJIEXKMUT OLLEHKE B KayecTBe «IKCTpe-
MUCTCKOro». OH yTBEPKAAET, YTO «...HET HUKAKMUX
OCHOBaAHWIN yTBEPXKAATb, YTO B Tpareaumn «famnet»
ee repo npusbiBaeT BOCCTaTb MPOTMB BAACTU U
nobyaaeT CBEeprHyTb ee HAaCUAbCTBEHHbIM METO-
A0OM (4TO M 03HAYano b6bl IKCMpemMu3m 8 noaumu-
YEeCKOM CMbICs1e 3TOTO TEPMUHA)... COOTBETCTBEHHO
HEeT OCHOBaHWW ONA YTBEPKAEHUA HAZIMYMA TAaKOro
CMbICNA U B NPUBEAEHHOM unTaTe». TaKoW BbIBOA
OCTaB/NAET MEeCTO COMHEHWIO OTHOCUTENIbHO TOrO,
41O 6110 6bI, €CNN BbI LUTATA U3 XY[0KECTBEHHOTO
npousseAeHuA, NpMBEAEHHAA B NOA/EXKALLEM aHA-
N3y TEKCTe, AeUCTBUTENIbHO Npu3biBana Hbl K BOO-
PY*XE€HHOMY BOCCTaHMUIO.

B 37Ol CBA3M BO3HWKAET BOMPOC O KBaUPUKa-
LM TOTO UM MHOTO TEKCTA KaK XyA0XKeCTBEHHOrO.
OAHaKo 3TO He cnacaeT TEKCT OT PAaCCMOTPEHMUA HA
npeameT HaNYMA UAU OTCYTCTBMA B HEM IKCTpe-
MUCTCKMX BblCKa3biBaHW. Hanpumep, . MBaHeHKoO,
paccmaTpuBaa 0cobeHHOCTM oTpakeHusa obpasa
espeAa y lorona, NpuxoguT K BbIBOAY O TOM, YTO
«B TAKOM KOHTEKCTe CLEeHbl TOHEHNA eBpeeB — He
NPU3bIB K NOAPAXKaHWUIO, @ OTPArKeHMe ayxa onu-
CbIBAaeMbIX UCTOPUYECKUX peanniin®. Mpeactasns-
€TCA, YTO TAaKOM AapPryMeHT He ABNAETCA A0CTAaTOYHO
ybegutenbHbim xoTa 6bl moTtomy, 4yTto 6osblioe
KONMYECTBO 3aWMTHUKOB QHTUCEMUTCKUX TEKCTOB
TEOPEeTMYECKN U NpaKTU4ecKkn byayt npuberaTb K
nogobHow putopuke™.

Hamu yxe paccmatpuBanacb CUTyauma, Korga
peyb MAeT O CO3HATeNIbHOM MapoauMn UAU NPOBO-

4 MBaHeHKo WN. CyanebHaa NMHIBUCTUYECKAA SKcnep-
TM3a: cneundmrKa aHanM3a Xy[0KeCTBEHHOIo TeKCTa
B acnekTe 3aKoHogaTtenbcTBa 06 3KcTpemusme //
BecTHuK KI'Y um. H.A. Hekpacosa, 2014, Ne 6, c. 202.

50 Cm., Hanpumep: Oy6posckuii O.B. «4TO c HayyHoW
TOYKM 3pPEHUA MOHUMAETCA...» WN KaK 3SKCrepTbl
3almLLaloT KceHodobos // Pycckuii HauMOHaNU3m:
naeonorma n Hactpoenue. M.: NAL, Cosa, 2006. C.
122-138. Kpome TOro, «KMICTOPUYECKUMM pPeANUAMNY,
Hanpumep, MNPUKPbLIBAOTCA MNyBAMKATOPbI PaCUCT-
CKMX TEKCTOB KaK CBMAETENbCTB «COCTOAHUA NCTOPU-
yecKkol Hayku B fepmaHum 30-x rogos». MNogpobHee
cm.: Aybposcknin O.B. «4TO C Hay4yHOM TOYKM 3pe-
HUA...».
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Kauun. K ye OnNMCaHHbIM MaTepuanam MOXKHO
[o6aBnTb M Hosble®l.  Tak, MapoAuiHaa nbeca
«Xnp-samnup», co3gaHHaA KONJEKTMBOM KPACcHO-
APCKMX NO3TOB, C ABHOW OTCbINIKOM K Nbece J1. duna-
ToBa «[Mpo PenoTa-cTpenbLa, yAANOro MOMOALAY,
NPOHW3aHHAA UPOHUEN U XYOOKECTBEHHON UTPON
C KceHoPOobHbIMM MUdamm, bblna NOHATA cneuna-
nmctamum KpacHOAPCKOro rocyAapcTBeHHOro neaa-
rOrMYEeCKOro yHuMBepcUTeTa KaK IKCTPEMUCTCKas.
OcHOBaHMEM ANA 3TOro MOCAYXKUA NUHIBUCTUYE-
CKMW aHanun3, Ha OCHOBAHMM KOTOPOro cneuuanu-
CTbl NPULLAN K BbIBOAY O TOM, 4TO dpa3za «lomHto,
B APEBHM BpemeHa 13 BonwebHoro 6pesHa BbIrpbi-
3an Kupaa-samnupa cam poraTbln CaTaHa» OCKOp-
6nAeT eBpees, «1aAHO, 3axoau B U30yY, TONbKO MOo-
KNOHUCb rpnby —rosopAT YTo MargannHa ero Knana
3a ryby» — ockopbnsaeT xpuctmaH, a «ngonam 6y-
PATbl MaXyT rybbl KPOBbIO XPUCTUAH» OCKopbaaeT
bypsToB. 10 MHEHWUIO 3KCNEPTOB-/IMHIBMUCTOB, «[B]
Nbece HaNNYeCcTBYET NIerKnii abcypaHbli OTTEHOK,
HO OH MPOABAAETCA TONbKO K GMHaNy npoussese-
HUAN®2,

Ewe 6onee cnoxHoi 3agayen, NoO-BUAMMOMY,
ABNAETCA aHaNM3 XYAOXKECTBEHHbIX Npoussese-
HWI, KOTOpPblE B XyA0XKeCTBEHHOM BUAE NpeacTaB-
NAKT MUpP NpasbIX pagukanos. Tak, KHura [. Hecte-
poBa «CKUHbI. Pycb Nnpobyxaaetca», coaeprkallas
YCNOBHO-aBTOOMOrpadmyeckyto UCTOPUID HeOoHa-
umcTcKkom aktmeHocTtu, B 2010 roay 6bii1a Nnpu3HaHa
9KCTPEMMUCTCKMUM maTepunanom®, CornacHo 3aknto-
YEHMIO IKCMEepPTOB™, B KHUIe COAEPIKATCA «BbICKa-

51 [lybposckuit  [.B. TeKcTbl cneuwanbHoOW npar-
MaTUKU (TPONIMHT U Napoams) Kak wuccnenosa-
TenbCKaa npobnema // HenpuUKOCHOBEHHbIN 3a-
nac, 2014, Ne 96. URL: http://www.nlobooks.ru/
node/5332#tsthash.6qGbyQqgl.dpuf. B 3Ttoit cTaTbe
MHOI PAaCCMOTPEHbI NPUMEpPbI NOAUTUYECKOW Napo-
ONU N «TpONNMHIa» B MHTepHeTe.

52 Mowucees B. HenonntkoppeKTHas ckaska. B KpacHo-
ApCKe novimanu 6aHay NnosToB-aKkcTpemmcTos // Pyc-
CKuIn penoptep, 12 uoHa 2013. URL: http://www.
rusrep.ru/article/2013/06/12/vampire.

> denepanbHbIi CNUCOK IKCTPEMUCTCKMX MaTepranos
Ne 1482. HectepoB [. «CKuHbI, Pycb npobyxaaet-
ca» (peweHne JTEHUHCKOrO PaltoOHHOrO cyaa ropoaa
OpeHbypra ot 26.07.2010 n peweHne HUKYANHCKO-
ro paioHHoro cyaa ropoga MockBsbl oT 24.05.2012).
URL: http://minjust.ru/ru/extremist-materials.

> JKcnepTu3y, COrNacHO MaTepuanam gena, Nposo-
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3bIBAHUA, COAEprKallMe HeraTUBHbIe OLEHKU B
agpec Kakon-nmbo HauMoHanbHOM rpynnbl (106bIX
“He 6enon pacbl”); BbICKa3blBaHUA NobyauTeNb-
HOro XapakTepa, coaeprkawme nobyaeHne K Ha-
CUNbCTBEHHbIM AEACTBUAM NPOTUB AnL, “He Benoi
pacbl”. B maTepmanax MMelOTCA BbICKa3blBAHUA,
HanpaB/eHHble Ha BO3byXaeHne HeHaBUCTU Anbo
BpaXAabl. B npeacTaBaeHHbIX MaTepmanax UMetoTca
NPU3bIBbI K OCYLLECTBAEHUIO IKCTPEMUCTCKON aen-
TENbHOCTU»®,

B AaHHOM cnyyae, Kak M B C/ly4ae C IKCNepTU3on
no uHTepsbto Manuku AHpapbueson, BO3HMKaeET
COBEPLEHHO OYeBUAHbIM BOMPOC, YTO WMMEHHO
6b110 NpegMeToOM PaccCMOTPeHMA SKcnepTos? Jeno
B TOM, YTO POMAH, LEIMKOM M NONHOCTbIO NOCBA-
LWEHHbIN aKTUBHOCTU HALM-CKUHXEAO0B He MOr He
cogep)KaTb BCeX Tex MpPU3bIBOB, KOTOpble Xapak-
TepHbl AnA KceHopobHOM MAeonornmM npasbix pa-
AnKanoB. Cxoxmm obpasom B 2010 rogy B Capatose
NbITaICb 3aNPETUTbL NPOKAT Punbma «Poccua 88»,
HECMOTPA Ha ero 0o4YeBMAHbLIN aHTUGALIMCTCKUM
nadoc, NOCKOMbKY cam QUIbM, CHATbIA B Tpagu-
umnax «mockumentary» (Kak 6bl LOKYMEHTaIbHOIO
d1nbma), pasymeeTca, UCNONb3YET PUTOPUKY HEO-
Hauu3ma A1A nNpeacTaBNeHUA OCHOBHOrO repos®.
MponssoaunBLINI 3KCNepPTU3Y Npodeccop Kadeapbl
pycckoro A3bika CamapCKoro rocyaapCTBEHHOro
nepgarormyeckoro yHmsepcuteta L. Maxmypos 06-
HapY»KWA NPU3bIBbl B PAaCOBOIM HEHABMCTU M Npona-
raH4y HauM3ma B AMANorax rnaBHbIX repoes. Tak,
Hanpumep, aHaAu3npPys «A3bIKOBYKD CUTyaLMUIO
Ne 47», uccnepoBaTtenib AENAET BbIBOA O TOM, YTO
«3pUTENb MOKET BbIBECTU CMbIC/bl “LLEeNIN CKUHXE-

annn cneumanuctel GrHUY «POCCUNCKUIA UHCTUTYT
Ky/NbTYPONOrnMmn», No Bcei BUANMMOCTM, B. baTos 1 H.
KptoKosa.

55 Uut. no: HosBoctu caita WAL, «Cosa». URL: http://
www.sova-center.ru/racism-xenophobia/news/
counteraction/2012/08/d25039/.

% ABTOp HacTosllel cTaTbW B CBOElW 3KcnepTu3e no-
cTapanca 37O AoKasaTb; UCK [lpokypaTypoi Capa-
TOBCKOW obnactu 6bin oTo3BaH. MoapobHee cm.:
XyposecTseHHbI dunbm «Poccua 88». URL: http://
russia88.ru/main.mhtml?Part=6&PublD=84. Cm. Tak-
»Ke: Koctbinesa E. «Tenepb B npokate»: MNocne roga
MCKOB W 3KCMepTM3 Ha 3KpaHbl Bbillen ¢uabm lMas-
na bapamHa «Poccua 88». Begomoctu, 05.03.2010,
8 (191).
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noB 6naropoaHbl”...» B uenom, aHannsupya puabm
npu nomowmn metoamkn A.H. bapaHoBa, a TaKxe
CCbINIOK Ha cobcTBeHHYO paboTy no ¢dunonormye-
CKOMY aHanu3y XyAOXKeCTBEHHOro TeKkcTta, Maxmy-
008 NPUXOAMUT K 3aK/IIOYEHUIO O HANYMK B dUnbme
BCEX BO3MOXKHbIX NPU3bIBOB K HACUIMIO Ha PAacoBOM
M 3THMYECKOM NOoYBe, a TaKXKe K HaCUNbCTBEHHOMY
N3MEHEHWNIO KOHCTUTYLLMOHHOTO CTpOs®’.

Moxoxknm 0bpasom BbITIAAUT U CUTYaALLMA C IKC-
nepTn3oi no geny Tekcta B. Pegoposuya «Faciam
lie mei mernineris». TnaBHoe AeNCTBYylOLEE ANLO
TeKcTa — alter ego aBTOpa, KOTOPbIA NpPeacTaBnA-
eTca KaKk «ybuiiua-uHtennektyan»: «bonblwe Bcero
BuKkTop pagoBanca, Koraa no Tenesn3opy NpakTu-
YEeCKM B KaXA0M Nporpamme Npo CKMHXe[0B NOKa-
3bIBaNN Hape3Ky u3 ponvka «dopmarta 18»°8, Tak
e, Kak ny [l. Hecteposa, y PegopoBuya onmcaHue
HaNaZEeHMMN Ha «PACcoOBO YYXKAbIX» NepemMerKaeTca C
GMNOCOPCKUMM  pPasMbIWNEHUAMU  NUPUYECKOTO
repoa B CTMAe COuMan-gapBuHU3IMA: «[JOCTOWMHbI
/N KanocCTu Te, KTO NPOUTPaan BOWHY 3a BbIKMBA-
HMe?» A.M. MNOTHMKOBA, KOTOpasa MPUBOAMUT 3Ty
CTaTbio B NpUMep, ABHO OTAMYAET 3TOT TEKCT Kak
9KCTPEMMUCTCKUI, B OTAn4UMne OT «Knga-samnupar,
XOTA BOMPOC, NO-BUAMMOMY, 3aKN0HAETCA UMEHHO
B »KaHpe, BblbpaHHOM aBTopom. Mo cyTu Ke, HU-
KaKOM CyLLeCTBEHHOMN pa3HuLbl MexXay TeKCToM B.
depnoposuya u . Hecteposa HeT>°. [Jpyrum noxo-
XUM npumepom sensetca «Mosa 6opbba», npe-
TEHUMO3HbIMA TEKCT CXOXKEro CoAep’KaHuA, B KOTO-
POM [NaBHbI repoi, NAOXO OTIMYNUMbIN OT aBTOPA,
pa3Hoobpa3HbIMK BUAAMK OpYKMA yOmnBaeT cBOMX
pa3Hoobpa3HbiX BParoB, OT «PACcOBO YyXAbIX» A0
npaBo3awmTHMKOB®. Hafgo ckasaTb, YTO «3KCTpe-

57 Maxmygos LU.A. 3aKntoueHne AMHIBUCTUYECKOTO UC-
cnepoBaHua ot 15.08.2009. URL: http://russia88.ru/
main.mhtml|?Part=13.

%8 HeoHauucTcKas CTyama, B OCHOBHOM, CHMMaBLUas
BMAEO0 NponaraHAMCTCKoro kceHodobHOro xapakTe-
pa. lingep «®opmaT-18» MapumHKeBMY BblN OCYHK-
AeH no ctatbe 282 YK PO,

> 3a UCK/loYeHWeM Toro, yYto Tekcta PesopoBuya B
CMMCKE 3KCTPEMUCTCKUX MaTEPUANOB HET.

0 B KauecTBe Kypbesa 06paTMm BHMMaHWE Ha TO, YTO
B TeKcTe «ybMTO» A0BOJbHO MHOrO peanbHO Ael-
CTBYIOLMX /UL, BKAOYAA aBTOpPa HaCTOALLEM CTa-
TbU: «..Yepe3s ABa AHA A HaBecTUn MUTUHT “Food
not bomb’s”. Yto-To aHTUa coBcem paccnabunmce.
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MW3M» B AaHHbIX TEKCTaX UCKAOYUTENIbHO CBA3aH
C OEeMACTBUAMM FNABHbIX FTEPOEB, N UMW Ke, pasyme-
eTcA, OUEHMBAETCA NONOXMTENbHO. [punoxeHue
NobbIX GOPManbHbIX METOA0B aHanM3a NPUBOANT
K aBTOMATUYECKOMY 3a4YMC/IEHUIO B IKCTPEMMUCT-
CKMe He TONbKO TaKMX TEKCTOB, HO U, HaNpumep, Ta-
KMX MPOM3BeAEeHUN, KaK «3aBOAHON anenbCcuH» .
beparkeca, punbma «Poccma-88» M aHaNOTMYHBIX
num.

HakoHel, Ta e npobsema BO3HMKAET U NpU-
MEHUTENBHO K Hay4HbIM TeKcTam. lNpexae Bcero,
BblACHEHME BOMPOCA, ABNAETCA M, HANPUMep, TOT
NN MHOM TEKCT «Hay4HbIM», OKa3blBAETCA, HE Bbl-
BOAWT €ro, C TOYKUN 3pEHUSA MHOTUX, U3-M04 PacCMOo-
TPEHWA NPaBOOXPaHUTENbHbIX OpraHos®. OaHUM
M3 nocaeaHMX NPMMEpPOB Takoro poga 6bino pac-
CMOTpeHMe cTaTbmn «YeuyeHcKan pecnybimka» B 58
Tome «Bbonblion Poccuinckon aHuuknonegmmn 2006
r.»%2, 3ameTum, YTo NpU TOM, YTO COAEPKaHUe ca-
MO CTaTbW OCTABAAET KENATb JIYYLLEro KaK C Npo-
deccMoHanbHOM, Tak M C STUYECKOMN TOYEK 3peHus,
HepeLleHHbIM OCTa/sCA BOMPOC O TOM, HACKONbKO
BoObLLE GOPMANbHO Hay4YHble TEKCTbI AONXKHbI 3a-
NPeLLaTbCA KaK 3KCTPEMMUCTCKMEe®,

BuiKy, KAKOM-TO BOMMK XKPET, paLoM ABa aHTUdaLIK-
cTa. Xopowas uenb. Macka Ha anuo. U3 7,63 Banb-
Tepa paccTpenmnsato BCeX TPOUX. A BEY4EPOM U3 HEro
e KasHio aHTuda gpyroro tmna — [Jyb6poBcKoro»
(lWynby, (?). «Mos 6opbba» // Mo maTepuanam npa-
BOpagMKa/ibHbIX CalToB).

61 B KauyecTBe NpuMmepa MOXKHO NPUBECTU UCTOPUIO C
npo¢. B. ABKCEHTbEBbLIM, MO OTHOLIEHMUIO K KOTOPO-
My npokypaTopa CTaBpOMNO/AbCKOrO Kpaa MbiTanacb
B0O36yauTb Aeno no 282 cratbe YK PO 3a geicreu-
TeNIbHO KCeHOhObHble UUTaTbl PECcnoHAEHTOB, OT-
BEYABLUMX HA BOMPOCHI, CBA3AHHbIE C STHUYECKMMM
npoueccamu B Kpae. MNogpobHee cm.: KnelimeHos
M.T1., ApTemos A.A. loHATME U BUAbI KOUMUHANBHO-
ro sKkcTpemmusma // BectHuk OmcKoro yHmMBepcuTeTa.
Cepusa «Mpaso», 2010, Ne 3(24). C. 168-169.

62 No 680 deaepanbHOro CNMCKa SKCTPEMUCTCKUX MaTe-
pnanos. MHPopmauMoHHbIM MaTepuan gepuHULUS
(onpepeneHne) «YeyeHckas Pecnybamka» B 58 Tome
KHUKHOIO M3gaHuA «bonblian sHumMKkNoneans» (M.:
nspartenbcteo «Teppa», 2006) (peweHne 3aBoacKo-
ro pamoHHoro cyaa ropoga posHoro ot 05.04.2010).

% [lpn 3TOM OCTaeTcA OTKPbITbIM BOMPOC O TOM, pac-
cMaTpmBaTb K, Hanpumep, NybarMKaumMm «Hay4yHoro
Hacnegusa», CoAeprKalero pacMsm M KceHodobuto,
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3aknouyeHue

Taknm ob6pasom, Ha Haw B3rsAg, CywecTByeT
O4YeHb cepbe3Haa npobnema, cBA3aHHAA C QYHK-
UMOHMpPOBaHNEM  cyaebHOM  NIMHIBUCTUYECKOMN
aKcnepTmsbl. Kak npeacraBaseTca, JNMHIBUCT, py-
KOBOACTBYACb 34PaBblM CMbIC/IOM, AO/I}KEH UCKAHO-
YyaTb M3 aHA/IN3a Hay4Hble, NOINTUYECKME (Npexae
BCEro, NPeAcTaBnAlOWME KPUTUKY NOANTUYECKOTO
peMma U ero OMMOHEHTOB) U XYAOXECTBEHHbIE
(BKNtOYAA NAapPoOAMIO U KTPONZIMHI») NPOU3BEAEHUA.
Beab 04eBMAHO, YTO MHOTME M3 YKa3aHHbIX BUAOB
TEKCTOB No GopManbHbIM NPU3HAKaM, UCMOJb3ye-
MbIM BblLeNepeyYncieHHbIMWU MeToanKamu, byayT
WHTEPNPETUPOBAHbI MMEHHO KaK 3KCTPEMUCTCKUE,
He TO/IbKO B CBA3M C UX 0OLWMM cogepXaHUeM, HO
M NOTOMY, YTO B HUX BOCMPOM3BOAATCA C PAa3HbIMMU
Lensmm — NOAUTUYECKMMUN NN XYLOHKECTBEHHbBIMMU
— «NpU3bIBbI» U MHble PUTOPUYECKME NPUEMBI.
Opyrumu cnosamm, noaxoabl U METOANKN, PAacCMO-
TPEHHbIe Bbille, BCE KaK O4HA MUFHOPUPYIOT npar-
MaTMKY TeKCTa, GOKYCMPYACb B Ay4lLEM C/y4ae Ha
dbopManbHOM CTOPOHE aHAN3NPYEMbIX TEKCTOB W,
TakMm 06pa3om, He MOryT AOCTOBEPHO 3apUKCU-
poBaTb PasHULY B «IKCTPEMU3IMEY MEXKAY XyAOo-
*KECTBEHHbIM TEKCTOM, NOAUTUYECKMM NambneTom
WM TEKCTOM, MOCBALLEHHbIM UCCNEeA0BaHMIO NPO-
6nem a3biKa Bpaxabl U KceHopobuu.

C Opyroit cTOpOHbI, UCKAOYEHWE TaKoro poaa
TEKCTOB M3 PAaCcCMOTPEHMA HE CHMMaeT BOMpPOC O
TOM, YTO *Ke AO0/I}KHbI AeNaTb JAMHIBUCTbI NO OTHO-
LWEHUIO K TEKCTAM, TMNOTETUYECKM Pa3KUTAOLLUM
Bpaxkay M po3Hb? KaKk npeacraBnseTcs, OCHOBHaA
npobnema KpoetcAa He B HEQOCTAaTOYHO KBanudu-
LMPOBaHHbIX AU NPSAMO aHFaXKMPOBAHHbIX KCNep-
Tax, YTO CAy4yaeTca B Aenax Takoro poaa A0BOJIbHO
yacto®. [leno, Kak npeacTaBnseTcs, B TOM, 4TO

KaK Hay4Hble M, TaKum 0bpasom, BKAOYATb M UX B
4YUCNO MATEPUANOB, MOANEKALLNX CyAebHOM 3Kcnep-
Tm3e. Cm. Hanpumep: Oybposckuii O.B. Pacusm B
POCCUNCKMX YHMUBEPCUTETAX: KHEYAAHHbIN pacnusm»
UM «0bBLEKTMBHOE HayyHoe 3HaHue» // Pacusm,
KceHodobuA, ANCKPUMUHAUMA. KaKMMKU Mbl UX YBU-
aenu... / C6. ctateld; cocT. n oTB. peg,. E. JemuHue-
BoW. M.: HoBoe nutepatypHoe obo3speHue, 2013. C.
256-274.

Cm. Hanpumep. InwTenH A., Bacunbes O. Nonunymsa
Mbicnei. Bnactb, akcnepTbl M 6opbba ¢ aKCTpemms-
MOM B COBpeMmeHHol Poccuun. M.: Tnunesn, 2011.

64
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cTeneHb COUMANbHOM OMACHOCTM TEKCTa AO/KHbI
onpeaenaTb Boobuie He ydyeHble. Kak 6bino no-
Ka3aHO Bbllle, SIMHIBUCTUYECKME METOAMKK, NpU-
MEHEHHbIe K TEKCTaM Pas3/IMYHOro pPoaa, AAlT He
TO/IbKO MPOTMBOpPEYALUME 34PaBOMY CMbIC/Y, HO
M NPAMO NPOTUBOMONONKHbIE pPe3ynbTaTbl®. Mbl
NPUAEPKMBAEMCA TOM TOYKWU 3PEHUA, YTO B Bbl-
bope Mexay CBEpPX4YyBCTBUTENbHOCTbIO (MM aH-
ra¥KMPOBAHHOCTbIO) IKCMEPTOB M 34PaBbIM CMbIC-
nom nobeauTtb AONKEH 34PaBbl cMbIcA. C TOYKM
3pEHUA JIMHTBUCTUKM, OCHOBHbIM apPryMeHTOM,
Ha Haw B3rNsf4, OO/KEH OblTb TAaKOW: MOCKONbKY
CMbIC/, HE TOXAECTBEHHbIN 3HAYEHWNIO, BO3HUKAET
B XOZLe PEYEBOrO aKTa U BK/IKOYAET B CEOA KOHTEKCT
NPOM3HECEHUA KaK BarKHbIM CMbICN006pa3syoLWwmit
3/IEMEHT, C TOYKM 3PEHUA TEOPUWN PEYEBLIX aKTOB
[oHa CEpna, ymbicen MOXHO COOTHECTU C UANO-
KYTUBHOM LeNbl0 BbICKa3blBaHWA, KOTopas onpe-
AeNAeTca Npexae BCero nparmaTMyeckMm KOHTEK-
cTom®. ToT daKT, YTo B PaCCMOTPEHHbIX NOAX0AaX
OTCYTCTBYET aHa/IN3 BHELIHEro NO OTHOLWIEHMUIO K
TEKCTY NMParmMaTMYeCcKoro KOHTEKCTA, YTO OHWU KOH-
LLEHTPUPYIOTCA UCKNHOYUTENBHO HA CKAa3aHHOM, KaK
NpeAcTaBNsaeTcs, AeNaeT 33434y onpeaeneHns uc-
TUHHOIO COAEPKAHWUA HEPA3PEeLIMMON, a Camoro
9KCNepTa CTaBUT B 3aTPYAHUTE/IbHOE MONOMKEHME
nmbo «nesLa 34paBoro CMbica», NMbO «KKOHCTPYK-
TOpa 3KcTpemmnamar»®’,
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